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Preface 


Two decades ago, I worked in the blacksmithing industry. I had a college 
degree under my belt—with concentrations in political science, philoso¬ 
phy, and women’s studies. And I was apprenticing with artists who taught 
me the trade of blacksmithing. Then I took a hiatus that changed my life. 

I won a fellowship, moved to Geneva, Switzerland, and started work¬ 
ing for an international nongovernmental organization dedicated to the 
promotion of human rights and disarmament. That job, and another that 
followed, put me inside the United Nations. There, I experienced first¬ 
hand how international laws are made and managed through a sprawling 
bureaucracy involving different—often-mismatched—interests, compe¬ 
tences, and intentions. I witnessed the potential of international coopera¬ 
tion. I also witnessed the power of governments and individuals to stymie 
it. I saw the hair-pulling frustrations of paperwork, official procedures, 
red tape, and ceaseless committee meetings. And I saw the powerlessness 
of many advocacy organizations to have much direct impact on this sys¬ 
tem. I left. I am still grateful for this experience, which set me on the path 
I’m on today and motivated this book. 

Now I am a political scientist, university professor, and codirector of 
the Laboratory on International Law and Regulation. 1 Our mission at 
this laboratory is social science research to explore when and why inter¬ 
national laws actually work. We aim to craft more effective solutions to 
global problems, such as the persistence of human rights violations that 
contribute to the suffering of millions of people. I write and teach courses 
on international law, human rights, political economy, public policy, and 
other topics. 

This book has been many years in the making. It’s based on a great 
deal of research—some that I’ve conducted, and much more by other 
scholars in a lot of fields, including anthropology, criminology, history, 
law, political science, psychology, and sociology. It represents my think¬ 
ing after nearly two decades of experience and investigation about the 
problem of human rights as well as the efficacy of the international legal 
and foreign policy systems created in response. 

One reason it’s taken so long to write this book is that I’ve come to 
realize that human rights scholarship can’t fit neatly into any single field. 
Research (including my own) that concerns human rights tends to be 
specialized, focused on the debates and methods that are germane to a 
particular academic discipline. That’s understandable because it’s impos¬ 
sible to be an expert in all subjects. But it’s also a hurdle to understanding 



x • Preface 


the problem of human rights and crafting solutions, which don’t fit neatly 
in our academic boxes. 

I built my case in this book from the field I know best: political sci¬ 
ence. But each step in my argument led me to new fields of scholarship. I 
needed to learn more about the psychology and the behavior of perpetra¬ 
tors, the laws we’ve created to rein them in and how they actually work, 
and foreign policy and institutional reform. Those needs led me to dis¬ 
cover entire literatures that I’d never encountered before. After years of 
search and discovery, I’m still an interloper in these other fields; no doubt 
experts in these other fields will see many gaps in my impressions. But 
that is the nature of interdisciplinary scholarship on real world problems. 
Along the way, I’ve learned a lot about human rights; each new discipline 
and literature has taught me something invaluable. 

The other reason it’s taken so long to publish this book is that my 
arguments do not sit comfortably with many people—especially people 
on the front lines of protecting human rights—and that’s made me un¬ 
comfortable. My goal is to convey a vision for how to reduce human suf¬ 
fering. As I pursued that aim, I wanted to be as careful and courteous to 
my critics as I could. I’ve taken their concerns seriously while remaining 
steadfast to my own evolving convictions. 

Some characterize me as too pessimistic, and believe that I’m mistaken 
in my depictions of how the international legal system is malfunctioning. 
Many of these critics are lawyers, and they see more effect of interna¬ 
tional law than I think the evidence merits. Others, though, portray me 
as too optimistic, and are critical of the argument I will make: that a few 
governments (what I call “stewards”) have the power to advance human 
rights around the world. Those stewards, I suggest, can also play a pivotal 
role in making international human rights law more effective. I see my¬ 
self walking a fine line between these impressions: I am both profoundly 
skeptical about the global reach of the law to protect human rights and 
optimistic about a future where law, in tandem with state power, could 
advance human rights. I surely won’t convince all my critics, though I’ve 
made sincere efforts to deliberate over their apprehensions. Finding that 
balance has taken a long time and taught me a lot. 

I wrote this book for a broad audience. It includes scholars (and their 
students) from many disciplines as well as policymakers, human rights 
promoters, and others who are interested in human rights, international 
law, or state power. For clarity and simplicity, I have relegated most of the 
details that are such an essential part of serious scholarship to the notes. 

Of course, I did not create this book alone. It draws from over a dozen 
articles (and another book) that I’ve written over the past decade. I had 
a tremendous amount of help all along the way, from people involved 
years ago in my dissertation research, to my colleagues and mentors 
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since, many commentators and critics in the scholarly and practitioner 
communities that have weighed in on my work, and an army of fabulous 
research assistants, contributors, and collaborators. I’m especially grate¬ 
ful to David Cingranelli, Wade Cole, Peter Cowhey, Christian Davenport, 
Dan Drezner, Lynn Eden, James Fearon, Martha Finnemore, Charles 
Franklin, Stephanie Giry, Oona Hathaway, Darren Hawkins, Stephan 
Haggard, Roger Hayden, Susan Hyde, Miles Kahler, Robert Keohane, 
David Lake, Edward Mansfield, Lisa Martin, Walter Mattli, John Meyer, 
Helen Milner, Cindy Milstein, Christine Min Wotipka, Alex Montgom¬ 
ery, Andrew Moravcsik, Eric Neumayer, Jon Pevehouse, Stephen Poe, Mark 
Pollack, Tonya Putnam, Francisco Ramirez, Kal Raustiala, James Ron, 
Peter Rosendorff, Kenneth Roth, Kathryn Sikkink, Beth Simmons, Anne- 
Marie Slaughter, Jeffrey Staton, Oskar N. T. Thoms, Kiyoteru Tsutsui, 
Leslie Vinjamuri, Erik Voeten, Jana von Stein, and James Vreeland for 
their input on my work at various stages. I appreciate all their support, 
including the criticisms I’ve received. 

A lot of research support has made this book possible. I’m especially 
indebted to the Bobst Center for Peace and Justice at Princeton Univer¬ 
sity, the Center for International Security and Cooperation at Stanford 
University, the Center on Democracy, Development, and the Rule of Law 
at Stanford University, the Dean of Faculty at Princeton University, the 
Laboratory on International Law and Regulation at the University of 
California, San Diego, the MacArthur Consortium, the National Science 
Foundation, the Niehaus Center for Globalization and Governance at 
Princeton University, and Nuffield College at Oxford University. 

Finally, I give a special thanks to my colleagues Larry Heifer and Jack 
Snyder for their focused intellectual guidance on this manuscript, to my 
editor at Princeton, Chuck Myers, for his continued support and direc¬ 
tion, and to some of my students, Jonathan Chu, Catherine Daly, Elaine 
Denny, Joseph Drapalski, Kristy Pathakis, Linda Wong, and most espe¬ 
cially, Hallie Stohler, for their invaluable assistance, teamwork, and in¬ 
spiration. Most of all, I offer gratitude to David G. Victor, my editor, 
collaborator, and supporter. 
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Introduction 


This book concerns the promotion and protection of human rights. 
Human rights are basic rights and freedoms to which all people are en¬ 
titled regardless of nationality, sex, ethnic origin, race, religion, language, 
or other status. 1 They are moral assurances and prerequisites to human 
well-being. Many laws provide for them—from rights to life, liberty, and 
personal security, to education, peaceful assembly, opinion, and expres¬ 
sion. Those assurances are for everyone: the principle of universality is 
the cornerstone of international human rights law. Human rights are in¬ 
divisible: we aren’t supposed to pick and choose among them. 

Of course, universal assurances don’t automatically translate into 
human rights protection for everyone. Governments and their envoys 
deprive millions of people of their rights. Many abusers get away with 
impunity. There are no easy ways to change these realities. Massive re¬ 
sources are spent on an international human rights legal system that has 
made great strides in articulating universal norms it alone can’t imple¬ 
ment. Some governments try to help by adopting supportive foreign poli¬ 
cies, but their efforts can’t stop abuse everywhere. These hard facts pose 
a challenge for protecting human rights in a world already dense with 
international legal norms, obligations, procedures, and advocates. Why 
do human rights violations endure despite the expansion of global efforts 
at human rights promotion? 

I believe that human rights values are essential to all humanity. The 
rights enumerated in the Universal Declaration of Human Rights are 
fundamental—although to have more practical impact, international law 
must become more relevant in local practices. Like almost everyone who 
studies and works inside the international human rights legal system, I 
think reforms are needed to increase both the legitimacy and deterrence 
capacity of the system; both are essential if the system is to become more 
effective. Nonetheless, what’s clear is that the legal system already articu¬ 
lates a wide array of rights. Articulation alone has value. 

Yet human rights promotion can become more pragmatic. Rather than 
investing in the ever-expanding lists of members, obligations, and proce¬ 
dures of the international human rights legal system, what’s needed is a 
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more strategic effort to make the most important, existing aspirations a 
lot more effective in practice. That entails a turn away from universalism. 

This book grapples with a fundamental tension in the international 
human rights legal system: it is both a successful articulator of global 
norms and yet also a gridlocked promoter, almost powerless to put its 
own aspirations into practice. Over more than six decades the architects 
of this system have made a series of decisions—to allow any country, 
regardless of performance, to participate in the development of an ever¬ 
growing list of rights that the system aims to promote and protect with a 
long list of procedures—that have led to gridlock. Today’s system faces a 
crisis of legitimacy and relevance because it is packed with countries that 
have no intention (or ability) to honor its norms. The international legal 
system has an observable impact on only a slice of countries. For all the 
rest, bold international human rights norms don’t appear to get traction. 
Moving beyond this stalemate—to an international human rights legal 
system that works better—requires choices that are difficult to discuss 
and implement. 

This book is about the politics of implementing human rights laws and 
norms. At the center of my investigation are states—the motivations that 
drive abusing governments as well as those that inspire the “stewards” 
to use their power to advance human rights. What unfolds is a political 
strategy that puts consequences at the center of human rights steward¬ 
ship. This strategy values legal norms but hinges on evaluating actions 
according to what works. Law has a role to play alongside many other 
actions, such as threats of sanction, offers of reward, diplomacy, and 
many other forms of power that stewards use to promote human rights. 
Power plays a major role in the story that unfolds on these pages; so does 
legitimacy. And because power is a limited resource that can contravene 
legitimacy, it is crucial that governments and sympathetic nonstate ac¬ 
tors make choices about where they can use their power with maximum 
effect—a process I call “triage.” This strategic approach to promoting 
human rights will be easier to implement unilaterally and in small groups 
of stewards rather than in the hyperuniversal settings of the United 
Nations. 

This is not a book “for” or “against” international law; this is a book 
for human rights. It’s a vision of how to make law and power work in 
tandem: for how sober assessment of what works can lead to policies 
that are more effective. As a work of political science, it offers a strategy 
for human rights promotion that is hard nosed about what is politically 
sustainable and scalable. 


Making Human Rights a Reality 




1 


The Problem of Human Rights 


On June 12, 2009, Iran held a presidential election whose outcome was 
preordained. The next day, authorities declared the incumbent president 
Mahmoud Ahmadinejad the winner. Protests erupted. Millions of people 
flooded the streets to dispute the results. The world watched while the 
government responded with sweeping human rights violations. 

Plainclothes forces attacked a Tehran University dormitory and re¬ 
portedly killed student protesters. 1 The government banned foreign jour¬ 
nalists from the streets after arresting almost one hundred people, includ¬ 
ing former government ministers and senior political figures. 2 Among the 
casualties was Neda Agha, a young bystander killed by riot police who 
became an icon for the antigovernment movement. Protests continued 
and the government responded with more violence. Thousands would be 
arrested over the next few months as the death toll mounted. 

Undeterred, President Ahmadinejad was sworn into office for a new 
term in August. Meanwhile, show trials began against detainees, many 
allegedly coerced into falsely confessing that they had participated in a 
foreign-backed attempt to overthrow the government. Security officials 
shut down the offices of a committee that collected information about 
torture and other abuses against protesters and detainees. Journalist Ali 
Reza Eshranghi was sent to prison, followed by scholar Kian Tajbakhsh 
and other prominent intellectuals, political figures, and journalists. 3 
Many were sentenced to death; some have been executed. 4 

By law, none of this should have happened. International customary 
law prohibits extrajudicial killing and torture. 5 And since 1975, Iran has 
been a party to the UN International Covenant on Civil and Political 
Rights, a global treaty that prohibits torture as well as cruel, inhuman, or 
degrading treatment or punishment. The treaty requires fair public hear¬ 
ings by competent, independent, and impartial tribunals established by 
law. It also mandates that everyone have the right of peaceful assembly. 

Iran is not alone, of course. Most governments swear to pursue, pro¬ 
mote, and protect human rights. They make legally binding promises, 
which they break when convenient. 

While the data aren’t perfect, organizations have been building records 
of human rights abuses. 6 Figure 1 summarizes what they show worldwide 
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since the 1970s for a wide array of abuses—murder, torture, political 
imprisonment, and forced disappearances along with other violations of 
political rights and civil liberties, including censorship and the suppres¬ 
sion of political association as well as workers’ rights. The dotted lines 
depict the total number of countries that have ratified the principal treaty 
outlawing these crimes, the International Covenant on Civil and Political 
Rights, thought to be one of the most effective international legal instru¬ 
ments for protecting human rights. 7 The striped boxes show every year 
that a number of those countries, despite belonging to this treaty, were 
alleged by credible sources to engage in these prohibited acts. 

There is unabashedly good news in one category—disappearances are 
declining from their peak two decades ago. That effect stems mainly from 
democratization in Latin America, which removed from power military 
dictators who made a habit of disappearing their political opponents. On 
all the other rights shown in figure 1, the rise in global membership in 
this human rights treaty has run in parallel with a rise in measured abuse. 
Countries are good at joining treaties, but bad at honoring commitments. 
The same patterns are evident in other human rights treaties as well. 8 In 
spite of the expanding international legal system outlawing these acts, 
reports of human rights abuse endure. 

Why do countries legally devoted to human rights on paper so often 
break the law? More important, what can be done to close the gap between 
paper and practice? This book aims to answer those questions. It looks at 
whether more international legal instruments and procedures would be 
helpful while probing the actions that states can take in tandem to the large 
and increasingly elaborate international human rights legal system. 

Ever since the adoption of the Universal Declaration of Human Rights 
more than six decades ago, it has been clear that the world needs to do 
more to respect the human rights that are integral to life with dignity. 
That’s not the issue. Instead, today the questions concern strategy. What’s 
the best strategy for promoting respect for human rights? 

Governments and NGOs have created a system of international law 
and procedures based on universal principles. Membership is growing 
across a wide array of international treaties and institutions. 9 That ap¬ 
proach articulates a powerful vision for the promotion of human well¬ 
being everywhere. It already has made significant achievements. The ap¬ 
proach has shifted the goalposts for what is acceptable and also moti¬ 
vated foreign policy on human rights. But for many victims of tyranny, 
brutality, discrimination, and deprivation, the results of that universal 
approach have been underwhelming. For some, the approach is alienat¬ 
ing because the system of international norms and procedures is at odds 
with accepted local cultures and social practices. 10 A fresh look at how 
the system works—and its troubles—is overdue. 


Number of States Number of States Number of States 
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Figure 1. Ratifications and violations of 9 protected rights under the UN Cove¬ 
nant on Civil and Political Rights (CCPR). 


Understandably, a sober appraisal of the human rights promotion sys¬ 
tem is not a popular activity. Legal scholar Makau Mutua ventures an 
explanation for why this is so. Until recently, he suggests, “human rights 
scholars and activists have been reluctant to ask uncomfortable ques¬ 
tions about the philosophy and political purposes of the human rights 
movement. Such questions are often taken as a mark of disloyalty to the 
movement, or an attempt to provide cover and comfort to those states 
that would violate its norms.... The result is a paucity of good critiques 
about one of the most powerful ideologies of modern times.” 11 
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Given how much is at stake, critical evaluations of efforts to promote 
human rights are essential. Improving human rights requires a clinical 
assessment of why people commit human rights abuses. It demands as¬ 
sessments of when the international human rights system functions well 
and when it falls short. Analysis is also needed of the many ways, in 
addition to legal instruments, that states can promote human rights ef¬ 
fectively. No single field has all the answers. 12 I look to research in an¬ 
thropology, criminology, economics, history, law, political science, psy¬ 
chology, and sociology—along with a large dose of practical insight from 
the people in the field who work to promote human rights. Bringing all 
those insights to bear on the human rights challenge is the goal of this 
book. Along the way, I hope to help these different communities learn 
about work in other fields. I aim as well to offer a strategy for steward¬ 
ship that could be influential in making human rights more of a reality. 


The Argument in Brief 

While this is a large book that examines a wide array of human rights 
issues and examples, I make three central arguments. 

First, the evidence and analysis I present here suggest that the current 
system of international human rights law corresponds well with protect¬ 
ing human rights only in special circumstances—generally in the settings 
where the worst human rights abuses are least likely to occur. Despite 
that evidence, much of today’s policy efforts focus on creating more 
international treaties and implementation procedures as well as expand¬ 
ing the number of countries that sign and ratify those agreements. I will 
assert the opposite. 

People obey laws when the rules coincide with how they would act 
without the laws in place (coincidence), when they fear punishment or 
other consequences for lawbreaking (coercion), or when they come to be¬ 
lieve laws have legitimate authority and value (persuasion). 13 For all these 
reasons, international legal principles factor into the calculus of abuse in 
a number of settings that are ideally suited for international law to work; 
examples fill the pages of this book. But the biggest abuses arise in con¬ 
texts where the incentives for protection are weak and the international 
legal system probably can’t have much immediate impact. 

My first contention is that the tendency to swell the list of countries 
that are members of international human rights agreements along with 
the list of rights themselves makes the bureaucratic challenge of promot¬ 
ing rights harder to solve. That is because it is difficult to enforce the law 
by threatening punishments alone—there isn’t enough coercive capac¬ 
ity to deter every act of defiance. Authorities also need a lot of willing 
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compliance—because laws coincide with what countries will do anyway 
or because societies have been persuaded that laws are legitimate. 14 More 
laws and members erode legitimacy if they lead to lower levels of com¬ 
pliance. Lower compliance makes it hard for abusing countries as well 
as the many different actors in the international human rights system to 
know which laws they should take seriously. Reforms to the international 
human rights legal system should dampen its tendency to swell in size 
and ambition while refocusing efforts on better protection of core rights. 
The system needs reform and legitimacy before expansion. 

Second, solutions require relying heavily on the actors that can have 
the largest impact on patterns of abuse. States are at the center of this 
problem and the solution. I focus especially on the countries that have a 
strong national interest in advancing human rights abroad: the steward 
states. 15 Stewardship is not an entitlement; rather, it’s a description of a 
foreign policy decision that any state can make to promote human rights 
in another country. Stewards tend to have pretty good human rights rec¬ 
ords at home and also face public pressure to advance human rights 
overseas. They are the government engines of international human rights 
promotion, and with the correct strategy they can do a lot more. Stew¬ 
ard states can give perpetrators of abuse a reason to act differently even 
when legal procedures don’t have much influence on their reasoning. The 
evidence presented in this book will show that the international human 
rights legal system is associated with significant improvements in human 
rights mainly in a narrow subset of countries. For the rest, including coun¬ 
tries where the most severe abuses take place, laws need backing with 
power. That’s where the steward states are so vital—by deploying their 
power and other resources to advance human rights in the settings where 
international law, on its own, won’t have much impact. Over time, these 
efforts fail unless they build legitimacy and help persuade perpetrators 
that respecting human dignity is appropriate and not just cost-effective. 16 

To be successful, steward states must also be aware of the many limi¬ 
tations and risks as they wield power around the globe. Foreign pres¬ 
sures won’t have much impact on human rights inside countries unless 
foreign policies are “localized,” by which I mean vetted, translated, and 
supported by local “norm entrepreneurs.” 17 Those entrepreneurs, inter¬ 
mediaries between locals and foreign actors, can tailor outside pressure 
so it is more legitimate and effective in the local setting. Successful stew¬ 
ardship requires working with NGOs and national human rights institu¬ 
tions (NHRIs) over sustained periods. Done well, which is not easy, this 
approach can lend power to the service of international law so that both 
law and power work in tandem. 

Third, stewards can become more strategic in how they allocate their 
resources. Human rights promotion is costly, and the needed resources 
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don’t grow on trees. Scarcity demands priorities, and the setting of priori¬ 
ties requires assessing the consequences of alternative strategies. Human 
rights promotion calls for hard choices about which promotion efforts 
actually work, rather than relying on aspiration, publicity, or public out¬ 
cry. What’s needed is a decision-making process of triage. 18 Like the bru¬ 
tal medical process of triaging battlefield wounds, it requires concentrat¬ 
ing resources where actors can make a difference. Making triage effective 
requires collecting the data needed for the careful and constant reassess¬ 
ment of priorities. 

The stakes are high. As UN secretary-general Kofi Annan once said, 
“We will not enjoy security without development, we will not enjoy de¬ 
velopment without security, and we will not enjoy either without respect 
for human rights.” 19 He was right. What’s needed is a strategy that links 
that aspiration to the clinical data and practical experience about what 
really protects human rights. 


Step by Step through the Book 

The challenges in human rights promotion are many and complex. I start 
by looking at what’s known about why people (notably leaders of gov¬ 
ernments and their envoys) commit abuses. That’s part I, and it’s impor¬ 
tant because instruments for promoting human rights won’t work well 
unless they are based on knowledge of why people commit abuses and 
the social contexts that encourage abuse. 

In part II, I look at the international human rights legal system that has 
emerged over the last six decades. That system both declares a growing 
number of rights and aims to hold governments (and sometimes individu¬ 
als) accountable. One of my chief concerns about that system is that it 
has led to an explosion of rights and procedures without eliciting much 
compliance from states. One of the chief challenges for more effective 
rights promotion is to slow the swelling; doing that requires understand¬ 
ing why legalization of rights has exploded in the first place. 

Part III examines what governments themselves are doing to advance 
human rights abroad. It is fashionable today to look beyond governments 
to other actors, notably nongovernmental organizations, that promote 
human rights. Those many nongovernmental actors are important, but 
governments are essential. In part III, I especially focus on the govern¬ 
ments that have proved most crucial in backing human rights when the 
international legal system, on its own, can’t elicit compliance with the 
law. These steward states all use their power and other resources to ad¬ 
vance human rights overseas. Key to the better deployment of that power 
is localization and triage of scarce resources. 
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Part I: The Calculus of Abuse 

The ultimate goal of this book is to understand when and how inter¬ 
national law and state power can protect human rights. For scholars, 
those questions are important because the broad field of human rights 
is one of the most heavily legalized areas of international relations. For 
practitioners this is significant because human rights abuses are pervasive 
and more effective policy strategies are needed. Choosing better policies 
requires understanding, first, the many, complex, and often-veiled moti¬ 
vations for acts of abuse. That is the task of part I, which brings together 
insights from criminology and psychology on why people (as individu¬ 
als or working in groups) commit crimes and other deviant acts. It also 
examines research in political science and sociology that has revealed the 
many different contexts that can encourage abusive behavior. 

The central idea in this part of the book is that human rights abuses 
are not the work of socially or mentally abnormal madmen (or mad¬ 
women) who can’t control themselves, although mental illness and other 
factors do play roles at times. Instead, abusers are normally ordinary 
people responding to the incentives and opportunities in their environ¬ 
ment. Abuse is abhorrent, but it’s typically a calculated act. It reflects 
deliberate and seemingly reasonable (in the eyes of abusers) calculations 
of the benefits and costs. Abuse is a gamble that its perpetrators think 
is worthwhile given the stakes. Once under way, reinforcing factors— 
such as rationalizations and group incentives—make it hard to stop. This 
perspective on abuse suggests that the task for law and other policy in¬ 
struments examined later in this book is to make violators of human 
rights redo the calculus that guides their behavior. 

For students of international law and international relations—like 
myself—much of the research surveyed in this part of the book will be 
new. I consider the research from two perspectives. 

First, chapter 2 looks at the contexts that lead to abuse. There are 
some settings that all but guarantee large human rights abuses. Those in¬ 
clude pervasive conflict, such as full-blown civil war, where the incentives 
working on leaders and rebels are short term in nature, and most formal 
governing institutions have broken down. Illiberal rule is another context 
that is ripe for abuses since illiberal rulers are not, by definition, broadly 
accountable to the public. Government institutions that generally are the 
most ardent defenders of human rights—such as courts and ombudsmen— 
can’t operate independently of the elites who control government. These 
contexts are major catalysts for abuse, yet extremely difficult to manipu¬ 
late. Chapter 2 focuses on six contexts that are particularly worrisome. 

Chapter 3 looks more closely at individuals and the choices they make. 
It explores the rationales that allow people to justify their behavior. 
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Usually abusers are not biologically or psychologically abnormal people 
when they start up. They do what they do because they believe—rightly 
or wrongly—they will gain something: power or support, a victory over 
their rivals, information, money, resources, a job, a sense of superiority 
or satisfaction for following orders, control, or respect. With a sense of 
the benefits and risks in mind, perpetrators make choices that, to them, 
appear practical, rational, lawful, and even morally justifiable. 20 The in¬ 
stitutions in which abusers are embedded often reinforce such rationales. 
Abuse usually involves many people, actions, and institutions; it’s not a 
particular problem created by one rogue person, act, or situation. It can, 
says sociologist of crime Joachim Savelsberg, “involve collective action, 
with front-line, low-level actors who executed the dirty work as well as 
leaders whose hands remain untainted by the blood for the shedding of 
which they bear ultimate responsibility.” 21 He was speaking about mass 
atrocities like genocide. But child labor, discrimination, censorship, tyr¬ 
anny, and election fraud also find their roots reinforced by institutions. 
Many diverse actors, each responding to local incentives, reinforce such be¬ 
havior. They convince themselves and their peers that their actions—some 
of them crimes under law—are acceptable. Stopping the behavior requires 
disrupting an entire network of group conduct, which is quite a challenge. 


Part II: International Law 

The most visible response to the problem of abuse has been efforts to 
create and spread norms through a growing system of international laws 
and procedures. Part II considers that international human rights legal 
system, its practical impact on human suffering, and the many ways that 
system could undergo reform. 

On December 10, 1948, the UN General Assembly proclaimed the 
Universal Declaration of Human Rights. It endorsed this statement, 
which at the time was widely seen as radical: “All human beings are born 
free and equal in dignity and rights.” It vowed to protect the “equal and 
inalienable rights of all members of the human family” by entitling every 
person “to all the rights and freedoms set forth in this Declaration, with¬ 
out distinction of any kind.” 22 

Since that day, the international community has built a vast network 
of legal instruments designed to turn these universal goals into practical 
reality. At the core of this system is a body of fundamental principles of 
international law (“compelling law”) that apply universally to all states 
and are nonderogable (meaning there is no lawful excuse to violate those 
norms). This canon of compelling law includes norms on genocide, slav¬ 
ery, and torture. 23 Other treaties establish other norms, such as criminal- 


The Problem of Human Rights • 9 


izing acts of torture or protecting economic, social, and cultural rights. 
Some focus on certain groups of people, such as women, migrants, and 
the disabled. Chapter 4 looks at the origins and operation of this system 
at the global level (under the auspices of the United Nations) as well as in 
the three regions of Europe, the Americas, and Africa. (There is not yet any 
meaningful regional human rights legal system in Asia or the Middle East.) 

The growth of this system is seen as evidence that the values associated 
with the promotion of universal human rights and government account¬ 
ability are spreading. 24 Indeed, every government has made promises to 
uphold at least some aspects of the system. There are certainly holdouts— 
the United States has not ratified the UN treaties outlawing discrimina¬ 
tion against women or protecting children, for example. (Despite that, the 
US record in this area is strong.) Most countries have ratified most of the 
highly visible international human rights treaties, such as those protect¬ 
ing civil and political rights along with economic, social, and cultural 
rights, eliminating discrimination against women and protecting chil¬ 
dren. Many have also joined treaties that protect racial minorities as well 
as outlaw torture and other cruel, inhuman, or degrading treatment or 
punishment, the death penalty, the use of children in armed conflict, the 
sale of children, child prostitution, and child pornography. Others have 
promised to protect the rights of migrant workers and their families and 
prohibit genocide. The overwhelming majority has ratified multiple trea¬ 
ties, which create legal obligations for them and give concrete expression 
to universality. 25 

One hole in this system is enforcement, since there is no global police 
force or criminal justice system to put these laws into effect. Chapter 4 
surveys the international human rights legal system and considers some 
of the many efforts to fill the enforcement hole. In a few jurisdictions, 
notably in Africa, the Americas, and Europe, there are special regional 
human rights courts with some enforcement powers. The European 
Court of Eluman Rights and the Inter-American Court of Human Rights 
are examples. Since 2002, the International Criminal Court (ICC), a per¬ 
manent tribunal, has been empowered to prosecute genocide, war crimes, 
and crimes against humanity committed not only by representatives of 
the treaty’s participants but also by other governments, like Sudan, that 
never agreed to participate. 

Viewed in totality, the emergence of this system is an extraordinary 
accomplishment. Chapter 4 also explores how scholars and practitioners 
think the system is supposed to function. For some, international law 
works through coercion by focusing incentives to reward good behavior 
and punish deviations. For others the law is about persuasion and the 
creation of shared understandings, trust, fairness, and legitimacy. Persua¬ 
sion can encourage compliance if people follow the rules willingly out 
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of a conviction that the law is valuable. Later chapters revisit these two 
perspectives—coercion and persuasion—since they help reveal exactly 
how international legal mechanisms and other forces can alter the calcu¬ 
lus of abuse I describe in part I. 

According to many observers, making this system more effective re¬ 
quires more international principles, courts, treaties, and procedures that 
could strengthen the nets of legal protection and accountability. This mis¬ 
sion drives activism, policy, and research, especially in the West; it is also 
a guiding principle inside the bureaucracies of the international organiza¬ 
tions that manage the growing human rights system. According to this 
perspective, called “global legalism,” one of the central goals of human 
rights promotion is creating stronger international legal norms and ex¬ 
tending legal coverage to more—ideally all—nations and peoples for all 
manner of rights. 26 A key feature of global legalism is an open-door pol¬ 
icy: just about any country can participate. 

The many and varied advocates of global legalism fully understand 
that legal obligations alone will never stop all abuses. They seem con¬ 
vinced, however, that expanding the scope and membership of interna¬ 
tional law is an essential step in the right direction. Indeed, international 
institutions are already responding to this demand. The General Assem¬ 
bly of the Organization of American States (OAS) has drafted new trea¬ 
ties against racism, discrimination, and intolerance, and also for the pro¬ 
tection of the rights of indigenous peoples. 27 The United Nations has also 
drafted new treaties protecting all people from enforced disappearance 
and promoting the rights of persons with disabilities. 28 Still other new 
agreements are in the works, too. 29 

Whether expanding an open-door international human rights legal 
system should be the core of a strategy for advancing human rights de¬ 
pends, in part, on whether the existing system is actually working—that 
is, whether human rights are improving. It’s hard to make a definitive as¬ 
sessment, but chapters 5 and 6 scrutinize what is known from two major 
perspectives. 

Chapter 5 examines the scholarly research—especially the systematic 
studies that utilize global historical statistics and hunt for associations be¬ 
tween international legal agreements and actual changes in the protection 
of human rights. Research using such methods has the advantage that 
it doesn’t cherry-pick sensational examples of success or failure. Instead, 
it is clinical in its effort to examine exactly which kinds of international 
treaties, courts, and other legal institutions have had some relationship to 
actual protections for human rights. Professor Beth Simmons, for exam¬ 
ple, explains in one such study that “under some circumstances, a public 
international legal commitment can alter the political costs in ways that 
make improvements to the human condition more likely.” She also ob- 
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serves that “governments are quite unlikely to comply with their interna¬ 
tional treaty obligations with respect to human rights if it is not in their 
interest to do so.” 30 A wide array of studies like hers has also uncovered 
how (and when) treaties and international courts have an influence. Most 
of the research suggests that the international human rights legal system 
works in a lot of different ways. One way is by motivating interest groups 
to organize and lobby governments; other ways are through fostering 
dialogue, shaping elite agendas, national constitutions, and legislation, or 
supporting domestic litigation. 

The bulk of the evidence discussed in chapter 5 shows that participa¬ 
tion in the international human rights legal system is associated with 
human rights protections only in a limited number of contexts. To have 
much relationship to actual protections for human rights, international 
laws and procedures must creep into domestic affairs, be taken up by 
local advocates, and applied by local courts. 31 Those conditions are pres¬ 
ent mainly in reasonably developed and stable or some budding democra¬ 
cies. In those countries, leaders control their security forces, are constrained 
by their legislatures and courts, face scrutiny from a free press along with 
active civil societies, and care about their global image. Since the advanced 
democracies, for the most part, would probably protect many human rights 
without the presence of reinforcing international legal norms, the conclu¬ 
sion from the scholarship is that international legal norms probably are 
having an effect mostly on a subset of newly democratizing countries. That 
is, they are having an impact on those countries with the right conditions in 
place to be influenced by international law, yet not already sure to internal¬ 
ize international legal norms on their own. Outside that group, the effect 
of international law on actual protections for human rights is probably 
small compared with other factors that international law doesn’t much 
influence, such as the presence of war, an organized domestic political 
opposition, and institutions for accountability. 

The systematic, scholarly research also reveals that despite all the ef¬ 
forts devoted to the international human rights legal system, the people 
most at risk still are not getting much relief. Even in fledgling democracies, 
where researchers now think that international legal institutions could 
probably help to protect some human rights, many victims go unaided by 
the law. And outside this group of countries is a large group where au¬ 
tocrats rule over cloistered, poor, war-torn, or unstable countries. There, 
millions of people suffer, and the perpetrators of human rights abuses 
have little to fear or learn from international law. According to professor 
Mark Massoud, “[International] law is not enough—and is potentially 
dangerous—in the insecure and impoverished areas where the interna¬ 
tional aid community has been encouraging it to flourish.” 32 While most 
of the research pointing to this finding comes from scholars working in 
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political science and law, similar conclusions emerge from anthropology, 
sociology, and other disciplines. 33 

Systematic, statistical research is helpful, but it also has flaws. That’s 
why chapter 6 complements the statistical insights with a second perspec¬ 
tive: the experiences of practitioners who work inside and around the 
system. Those insider views—many of them from lawyers who have one 
foot in academia and another in the practical efforts of NGOs and inter¬ 
national legal bodies—point to many similar findings. They see a system 
in which legal obligations and membership have expanded much faster 
than the capacity to yield practical improvements in human rights. The 
legal system, many of these practitioners say, has been tremendously suc¬ 
cessful at declaring universal values, yet has fallen quite short in practical 
implementation. 

Looking across chapters 5 and 6, it is clear that the open-door ap¬ 
proach to international law has amplified the attributes of the system 
that impede its ability to turn bold international legal norms into actual 
human rights protection. The system is open to (in fact, welcomes) chronic 
lawbreakers. These governments formally adopt treaties on human rights 
and then violate their obligations without sanction from the system be¬ 
cause the international legal system’s enforcement structures are weak. 
In most cases, shaming is the worst that can happen, and it often falls on 
deaf ears. 34 Other instruments of coercion are largely unavailable within 
the international legal system. Nor is persuasion that easy to mobilize 
because the system lacks legitimacy in the face of so much open defiance 
of its norms. Because its doors are open, the institutions that administer 
these international laws are mired in politics and bureaucratic dysfunc¬ 
tion with many actors especially keen to avoid holding states and indi¬ 
viduals accountable. Indeed, within the international legal mechanisms 
that provide oversight and accountability, the inclusion of rampant law¬ 
breakers has led to a growing number of irresolvable cases—and defiant 
decision makers—that waste the system’s scant resources. 

These downsides of the existing system are now gaining popular attention. 
For instance, journalist David Rieff, also a board member of the Arms Divi¬ 
sion of Human Rights Watch, has concluded in a high-profile assessment 
that “the human rights movement has assumed that establishing norms 
will lead to a better world. But can anyone be confident that developing 
the ‘right’ norms will lead to effective enforcement? It sometimes ap¬ 
pears as if it is extrapolating from the experience of civil rights legisla¬ 
tion. You establish norms, and they’re unpopular, but eventually people 
acquiesce. But what if the model is not civil rights law, but drug law, in 
which the norms have not led to obedience but to mockery of the law 
itself?” 35 
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Law professor Anne F. Bayefsky sums it up: “Somewhere along the 
path the international legal response to the protection of human rights 
has lost its way. Half a century after the project of developing and adopt¬ 
ing human rights treaties began, the ultimate goal of alleviating human 
suffering remains elusive.” 36 

The messages from chapters 5 and 6 are sobering. From two related 
perspectives, the international human rights system faces deep challenges. 
Before looking to alternatives, perhaps a major effort at reform could 
make the system more influential. That’s the question examined in chap¬ 
ter 7. People often say that reform is needed, and they may be surprised 
to learn in chapter 7 just how much reform has already been attempted 
over the years. There have been many efforts, for example, to clarify legal 
obligations and set more precise expectations. The result is that universal 
norms, obligations, and boundaries for the international human rights 
system are already well defined. The problem today is not the lack of col¬ 
lectively articulated principles; quite the contrary, some people even talk 
of “norm fatigue.” 37 Rather, it is that the institutions designed to manage 
and implement those principles cannot much affect the causes of the be¬ 
havior they aim to change—not directly. They can’t enforce the law using 
only coercion and they’re not very persuasive. Facing this reality, a lot 
of reformers call for stronger enforcement mechanisms, including courts 
that would oblige all governments and people to defend human rights. 

Chapter 7 doesn’t just survey these reforms; it also looks practically 
at just what kinds of reforms are achievable in the real world along with 
their likely impact. Already states have adopted some of those reforms, 
notably through the creation of the ICC, which has the authority in some 
places to judge crimes such as those against humanity or genocide. As of 
2012, about 60 percent of the UN members had recognized the ICC’s ju¬ 
risdiction on paper. 38 (Some notable exceptions include the United States, 
a country that strongly endorses values such as the promotion of human 
rights, but is wary of empowering this new court to enforce them.) Of 
those governments that recognize the court’s authority, many have ig¬ 
nored its guilty verdicts and never enforced its rulings. In July 2009, the 
entire continent of Africa refused to acknowledge the ICC’s arrest war¬ 
rants against Sudanese president Omar al-Bashir even though his rule 
has seen tens of thousands killed and the death of many more through 
starvation and infection. 39 Some people even fear that the court’s arrest 
warrants make things worse—indicted leaders are more inclined to fight 
it out, because once a leader loses power, they are more prone to ar¬ 
rest and accountability. Others worry the court deters intervention by 
other states. 40 The validity of those fears is debatable. 41 But the experience 
with the ICC—a massive reform similar to the kinds of reforms that the 
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perspective of global legalism envisions for the future of the international 
legal system—is a reminder of the fundamental problem. A system that 
is universal in scope has some of the biggest abusers as formal members. 
Those countries in particular have strong incentives to frustrate reform 
agendas and undercut the efficiency of the system’s procedures for mak¬ 
ing decisions. 

Part II offers a baseline for just what’s been achieved with interna¬ 
tional law as well as perspectives on whether those laws are working and 
the array of efforts at reform. Almost nobody thinks those reforms are 
enough, but chapter 7 suggests that they’re all that is achievable. Part III 
outlines what else might be done by channeling state power. 


Part III: A Stewardship Strategy 

Part III looks at what governments might do to fill in the many areas 
where international human rights law, on its own, isn’t having much im¬ 
pact on the calculus of abuse. For better or worse, some states—including 
some of the most rich and powerful—are also willing to promote human 
rights through their foreign policy. They try to create incentives that can 
protect human rights. Although these incentives exist quite apart from 
the international human rights legal system, they can reinforce its legal 
norms. They can also backfire, by undermining the law, provoking re¬ 
sentment of universal norms, exacerbating motivations for abuse, and 
offending human rights stakeholders. 

As with international law, experts and advocates often think that state 
power can get a lot more done than is likely in the real world. That is 
because they imagine that state power is readily available for any issue. 
In fact, even for the most sympathetic governments, the promotion of 
human rights overseas is just one of many foreign policy goals. Thus, a 
starting point for any evaluation of how steward states could actually 
better promote human rights requires looking at what they do already. 
That is the task of chapter 8, which discusses the punishments and re¬ 
wards that steward states use as part of their foreign policy to advance 
human rights today. That chapter leads to two big lessons about how 
stewards can be more effective: one concerns localization, and the other 
is about setting priorities. 

One lesson from chapter 8 is that stewards could have a much bigger 
impact overseas if they invested more in the process of localizing their 
efforts at diplomacy within the countries they are actually trying to influ¬ 
ence. Localization matters because it affects the full range of incentives 
that abusers ultimately face. If foreign human rights pressures are local¬ 
ized in national courts, for example, then abusers must fear the legal con- 
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sequences of deviant action at home. Localization is also crucial to the 
processes of persuasion and building trust, for a well-localized strategy 
helps create and support interest groups within a country that advance 
the message of human rights promotion. It builds legitimacy and thus is a 
keystone for making stewards’ policies more influential. 

Chapters 9 and 10 look in depth at localization, and how it might 
work. Chapter 9 explores how engagement with nongovernmental or¬ 
ganizations, or NGOs—such as local chapters of multinational human 
rights organizations and especially homegrown NGOs—can lead to lo¬ 
calization. Chapter 10 examines localization through national human 
rights institutions, or NHRIs. These institutions are important because 
they have formal roles in public debate and the policy process as well as 
direct linkages to government. 

The other lesson from Chapter 8 concerns priorities. Stewards fre¬ 
quently squander resources on efforts that are misplaced, targeted on 
perpetrators that will never be swayed, erratic and ephemeral rather than 
sustained over the long term, and generally not well informed by the 
underlying causes of human rights abuse. Chapter 11 offers a new ap¬ 
proach for resource allocation. Its central message is that human rights 
stewardship requires difficult discussions—and also policy evaluations— 
that today are treated as taboo. It involves acknowledging that stewards 
often make choices about where they devote their scarce resources for 
human rights without a transparent or coherent set of guidelines. It advo¬ 
cates a process I call “triage” that requires investing more heavily in areas 
where the evidence indicates that human rights promotion is most likely 
to work. Chapter 11 doesn’t offer detailed answers for exactly what 
stewards should embrace and avoid. It is a framework for each steward 
to make its own choices, not a formula that determines the answers. 

The combination of localization and triage is a strategy that steward 
states can use to make their own human rights promotion more effective. 
That stewardship strategy, on its surface, will appear to be the antith¬ 
esis of universalism in international law, for it requires making choices 
instead of treating all abuses as equal. It prizes effectiveness over open 
doors. It embraces what power can do to promote norms. 


The Road Ahead 

This book is intended mainly as a hard-nosed look at the human rights 
situation today. It is analytical throughout and written in part to help ana¬ 
lysts from different backgrounds understand the important, relevant de¬ 
bates in other fields. However, the arguments here also have some broader 
implications for public policy and the international order. 
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The concept of human rights arose mainly through the stewardship 
of states and NGOs that have built an elaborate system of international 
legal norms and procedures, and backed it, at least in some places, with 
their own substantial resources. It has now spread so widely that the very 
universalism of international human rights law poses one of the system’s 
central challenges. What should the advocates that historically have been 
the main advocates for better human rights protection actually do in this 
circumstance? This question arises not just for human rights but also in 
many other areas of international cooperation where international law 
plays a central role, such as protection of the environment, labor, and 
promotion of human welfare through economic growth from trade liber¬ 
alization. 42 Across such issues, the role of international law as an order¬ 
ing principle faces great challenges. Global diplomatic talks on new legal 
agreements concerning matters as far ranging as trade, climate change, 
and financial coordination have ground to a halt. Making progress on 
such topics, I suggest in chapter 12, lies not in viewing law and power as 
substitutes but rather complements. 

An international order that relies on law and power working in tan¬ 
dem won’t happen automatically. It necessitates building institutions 
and capabilities—notably the ability of stewards to measure and assess 
whether their human rights promotion efforts are actually working. 
And it requires those stewards to invest more heavily in the frameworks 
needed to work together. 

Critics might wonder why I put emphasis on states that are central 
actors in this book. After all, even the most democratic and constitution¬ 
ally liberal of them can be hypocrites. They create false appearances of 
virtue—telling others to respect values they wittingly violate when con¬ 
venient. People often make this claim about the United States, a coun¬ 
try that advances policies that are filled with contradictions, but it’s true 
for many other countries as well. 43 I focus on states willing to promote 
human rights around the world, not because they are morally upstand¬ 
ing or perfect advocates for human rights—they certainly are not—but 
because some have unique resources and personalities that give them an 
interest in along with influence over human rights. Their challenge is to 
use their power to greater effect—becoming better leaders and reducing 
more suffering. I put emphasis on states—not just democracies, but any 
state that seeks to promote human rights abroad—because international 
law requires the active support of states to get much done. 

Still, states have their own interests, and their resources are scarce. 
Even the most ardent promoters of human rights face many other priori¬ 
ties and public pressures. We shouldn’t pretend otherwise. Their efforts to 
spread human rights values involve motives other than altruistic compas¬ 
sion. No strategy that relies on governments for action can avoid risks 
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that other matters of self-interest will intervene or that states will use 
their resources unwisely. These are inevitable dangers of any strategy that 
looks for change in a world where international law, on its own, can’t 
achieve what’s needed without the power of states. 


Conclusion 

This book will articulate a strategy that is based heavily on identifying 
what works for actually reducing abuse of human rights. 44 That approach 
requires setting priorities—realistically, human rights can’t be universal 
or indivisible in the efforts to promote and protect them. Some issues and 
countries will attract lots of attention; others will be impossible to man¬ 
age for the resources and leverage available. Not everyone can be helped. 
Contending with this fact responsibly requires localization (a process for 
building legitimacy) and triage (a process for assessing priorities to maxi¬ 
mize protection of human rights). 

I rely heavily on steward states alongside international legal proce¬ 
dures because the practice of open-door universalism has made the legal 
system dysfunctional and less legitimate. The participation of lawbreak¬ 
ers is one of the most central problems in the international human rights 
legal system today. 45 Lawbreakers degrade the quality of international 
legal procedures; they clog treaty bodies with hopeless cases that squan¬ 
der resources to little effect, and they thwart reform. Even where efforts 
have been focused on making stronger enforcement mechanisms, as a 
practical matter many of these new structures are often hamstrung. 46 
They are limited in who, what, and how they can punish. 

The legal norms that are needed for promoting and protecting human 
rights already exist. That is a tremendous accomplishment. Creating 
more open-door legal procedures is not the best way to translate these 
bold norms into action—already these procedures have put the legal bu¬ 
reaucracy into gridlock. Foreign policy efforts could help translate legal 
norms into action, but these efforts easily are distorted. Some do more 
harm than good. Some undermine the spirit of the law. For law and 
power to work together for human rights, both need greater legitimacy. 
This book is a search for ways to build that legitimacy. 



PART I 


The Calculus of Abuse 


This book is about how international law and state power can change the 
benefits and costs of protecting human rights. Before we look to law and 
power, however, we must understand why abuse arises in the first place 
and why abusive practices persist. That’s the task of chapters 2 and 3. In 
them, I adopt the perspective that the perpetrators of human rights abuse 
act in ways similar to other criminals. That vantage point not only helps 
us understand when and how law and power might have an impact on 
abusive behavior—tasks taken up in other portions of this book. It also 
opens the door for human rights scholars and practitioners to incorpo¬ 
rate some of the lessons from fields such as criminology. Those insights 
include practical lessons and techniques—such as crime avoidance, pre¬ 
vention, and deterrence—that could have a large impact on the patterns 
of human rights abuse. In addition to the important field of criminology, 
I also draw on insights from law, politics, sociology, and psychology. 

Chapter 2 examines the context for abuse—that is, the various settings, 
such as pervasive civil war, that allow or even encourage abuse. Chapter 
3 centers on the rationales that individuals use when committing and 
justifying human rights abuses—how they calculate, to the best of their 
knowledge, the advantages and disadvantages of abusive behavior. One 
insight from that chapter is that once abuse begins, perpetrators often 
find devices to deflect their own responsibility while convincing them¬ 
selves that their behavior is acceptable. Rationales matter because they 
help explain why abuse, once it begins, is so persistent and difficult to 
reverse, as well as the role of punishments in reversing and deterring such 
behavior. 

While my purpose here is to explore the similarities between human 
rights abuse and other forms of crime, obviously there are important dif¬ 
ferences. Most criminology sees the criminal and the state as separate en¬ 
tities. The big challenges in human rights, though, usually don’t allow for 
such neat categories since the state apparatus frequently abets (or even 
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commits) the crimes that degrade human rights. In criminology, much 
of the attention is on how to make state-based enforcement smarter and 
more powerful; in human rights, a central task is constraining state insti¬ 
tutions and ensuring that the agents who perform state functions remain 
in line. 

Two themes run throughout this part. The first is that the point in con¬ 
sidering these broad literatures is not to excuse human rights abusers but 
instead to understand the calculus of human rights abuse. Criminology 
is a particularly rich source to draw on because it involves inquiries into 
so many different forces—including the influence of legal norms, psycho¬ 
logical tendencies, and the group political, social, and cultural forces— 
that shape human behavior in ways closely analogous to the challenge of 
protecting human rights. There’s a lot that human rights advocates can 
learn from this field. 

The other theme is that the fuller picture of the root causes of criminal 
behavior can aid in more effective human rights promotion. That pic¬ 
ture allows for a detailed look at how two broad mechanisms—coercion 
and persuasion—influence human behavior. Later in this book, I’ll look 
at those mechanisms in more detail and link them directly to efforts to 
promote human rights, but first it is necessary to understand why abusers 
behave as they do. 


2 


Contexts 


People break laws for many reasons. The most basic is opportunity, not 
biology or mental illness. 1 People want something (a benefit from law¬ 
breaking) they believe they can obtain with tolerable consequences. In¬ 
deed, even seemingly ordinary or upstanding citizens may choose to break 
laws given the chance. 2 To be sure, some criminal behavior arises from 
less reasoned circumstances—on a whim, out of delusion or anger, or in 
response to fear. But human rights abuses usually are not so impulsive. 
Normally they are planned and organized, and they frequently engage 
networks of people and institutions—not as a single impetuous action by 
one person or institution, but rather as a series of decisions and actions 
by many interrelated participants. 

The broad literatures related to criminology have devoted much at¬ 
tention to how the general environment in which people operate shapes 
their opportunities for breaking the law and deviating from other social 
norms. 3 Certain situations, like war or poverty, create larger incentives 
and more opportunities for people to abuse human rights. Certain posi¬ 
tions, like the head of government, business, or family, give some people 
more power to wield. A leading criminology textbook argues that crimi¬ 
nal behavior is learned and thus specific to a context and association with 
others. 4 1 call such factors “contextual.” 

The literature that is broadly on the contexts that allow for human 
rights abuses does not fit in a small number of neat boxes. Instead, it cov¬ 
ers a broad array of factors. Yet six factors connect most strongly with 
abuse and thus are most relevant to the study of human rights. 


Conflict and Cultures of Violence 

War and other forms of systemic conflict, whether fought internation¬ 
ally or at home through civil war and insurgency, are perhaps the most 
familiar and important triggers for human rights abuses. War creates op¬ 
portunities for abuse along with cycles of violence that shape people’s 
understanding of acceptable behavior. 
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Somalia is but one of many examples where civil conflict and struggle 
for power have led to massive violations of human rights. The country 
has not had a permanent national government since 1991, when repres¬ 
sive dictator Mohamed Siad Barre fled as he lost his grip on power. 5 
The political vacuum plunged Somalia into deep conflict as rival groups 
have vied for control. In 2009 alone, fighting resulted in the killing of 
thousands of innocent civilians and displaced more than one million. 6 
Armed militias are so pervasive that personal quarrels and clan disputes 
frequently escalate into killing sprees. 7 Pervasive conflict has undermined 
state institutions and created strong incentives for power grabbing and 
revenge. To people in that situation, the benefits of abuse can seem large 
and immediate—guaranteeing survival—while the absence of the rule of 
law lowers the risks of legal prosecution. 

Conflict prompts abuse of human rights for at least three reasons. First, 
conflict helps to legitimize abuses by making them seem justified—an 
unfortunate necessity for a greater good—or even noble. Waging war 
abroad provides leaders with goals that can rally support locally. Times 
of conflict also make it easier for leaders to curb freedom of speech or 
other human rights to secure the country or their hold on power. 8 For in¬ 
stance, the USA Patriot Act, passed after 9/11, provides law enforcement 
officials the powers to track suspected terrorists, including through the 
use of roving wiretaps. 9 Such factors create a local context that is open 
to abuse; in turn, that context can be exported to other countries. When 
US officials arrested terrorist suspect Maher Arrar, a Canadian engineer 
who was born in Syria, they sent him back to Syria where he was tortured 
and subjected to brutal interrogation by the government. 10 Extraordinary 
times, leaders tell themselves, call for extraordinary measures, including 
human rights abuses and infringements on personal liberty. 11 

Second, all forms of violence—perhaps especially the extreme violence 
of war—teach and breed cycles of aggression in a society, much like vio¬ 
lence in a home creates cycles of violence in a family. Children who grow 
up in an environment of abuse, for instance, are about 30 percent more 
likely than others to engage in crimes as adults. 12 Similarly, societies at 
war are also more likely than those at peace to commit human rights 
abuses; cultures of violence tend to reproduce violence. 13 

Third, conflict erodes social ties while creating crisis environments and 
cultures. The combination of these forces—weaker social links coupled with 
crisis—can erode the normal social controls exerted by family, friends, and 
work. 14 Research on social disruptions of many different types—such as 
through divorce, isolation from peers, and unemployment—shows that as 
people become less embedded in their social networks and institutions, the 
likelihood of criminal behavior rises. 15 
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Illiberalism 

While conflict creates many opportunities and incentives for abuse, a 
wide array of other contexts can yield similar outcomes that are also bad 
news for human rights. One is the type of government—often categorized 
as “liberal” or “illiberal.” By and large, liberal democratic governments 
are better at protecting certain human rights, especially civil and political 
rights, than illiberal or nondemocratic ones. 

Liberal democracy is a type of government that recognizes the inalien¬ 
able right to human dignity. It makes the protection of human rights 
not merely politically desirable but also a moral and social priority that 
applies to all citizens. 16 Most leaders rule in countries that have no such 
tradition. Human rights protections and freedoms are not essential to 
the identity of those nations; those states’ rulers pursue other priorities 
instead, such as accumulating resources or holding on to power through 
patronage to certain elites. Some see human rights abuses as a way to 
preserve their power and personal security. A massive centralization of 
unchecked power provides both motives and opportunities for the state 
to use its capacity to crush those in its way. 17 

Among the many examples is the situation in Myanmar (formerly 
known as Burma), which has been ruled by a junta since 1962. Pro¬ 
tests for democracy in 2007 grew into enormous demonstrations. 18 In 
response, the government cracked down. The security forces broke up 
crowds with rubber bullets and then live ammunition. Injuries mounted, 
more than a hundred were reported killed, and as many were said to have 
disappeared. Monasteries were raided and wrecked, homes were invaded, 
and people were snatched. People who were later released reported hav¬ 
ing been beaten and tortured. 19 Myanmar is starting to reform, partly 
because other countries took note and imposed severe pressure on the 
regime. 20 

Liberal democracies are usually better at protecting civil and politi¬ 
cal rights because abuses are more difficult to hide and more likely to 
be costly for rulers. The incentives built into liberal democracy usually 
encourage transparency and the protection of rights. They offer judicious 
means to resolve the types of internal tensions that otherwise would de¬ 
generate into conflict. 21 In functioning democracies, ordinary people have 
information about government behavior and can sanction their rulers for 
inappropriate or undesirable behavior by voting them out of office. Such 
systems create strong incentives for leaders to seek to satisfy their elec¬ 
torate by protecting its rights or at least by not violating them. Most 
autocracies and other forms of illiberal government, by contrast, are less 
dependent on their citizens’ wishes (even when they hold elections), and 
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so they are more likely to scare them into obedience by at least occasion¬ 
ally resorting to abuses. 22 

The type of government affects the norms, peer networks, and in¬ 
centives that, according to the literature on criminology, reinforce law¬ 
breaking or law-abiding behaviors. 23 Crimes can be learned or cultur¬ 
ally transmitted, and peers can influence a potential criminal’s opinion 
of how likely they are to be caught and punished. 24 Liberal constitu¬ 
tional democracy provides a national (if not personal) social and peer 
environment that supports, teaches, and legitimizes protections for peo¬ 
ple’s rights and freedoms. Such incentives work alongside other rights- 
protecting tendencies of liberal democracies—such as electoral incen¬ 
tives for leaders to protect rights (discussed above) and the so-called rule 
of law that comes from a judicial system marked by independence and 
relatively easy access for individuals who think their rights have been 
violated. 

These are just tendencies. Democracies, of course, are far from per¬ 
fect protectors of human rights. They have been oppressive colonizers. 25 
Liberal democracies also commit atrocities during wars. 26 They are often 
protective of some core human rights (e.g., the right to vote) while not 
always championing the full gamut of others (e.g., economic rights). 27 
Some are good at protecting the rights of a sufficiently large electorate 
to keep leaders in power yet poor at protecting small or disorganized 
minorities. 

Despite these caveats, the evidence is undisputable that the type of 
government has a big impact on human rights. For example, statistical 
studies show that censorship, torture, and mass killings happen much 
more frequently in countries with illiberal governments and no access 
to free and fair democratic political representation. 28 The governments 
that are the best protectors of most human rights are the most liberal 
and stable of democracies: the countries in which the chief executives are 
chosen competitively, the executive branch is subject to checks, the politi¬ 
cal process is open to social groups, and binding rules govern political 
participation. 29 

Even so, evidence is mounting that a state’s “democrativeness” and 
respect for human rights are not strictly proportional. Two leading political 
scientists have found, for example, that there are thresholds: only the most 
liberal and established democracies regularly protect human rights. 30 
Moreover, political science research is discovering that democratization— 
that is, a country’s progress toward democracy—is not necessarily good 
for human rights in the short run. 31 Democratization can threaten lead¬ 
ers, who then resort to abuses in order to hold on to power. Threatened 
leaders can also encourage nationalism, which in turn can lead to con¬ 
flicts and abuse. 32 
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Political Dissent 

Conflict and illiberal rule contribute to human rights violations partly 
because they can lead to political dissent. Dissenters, especially when 
governments feel insecure in power, are ripe targets for abuse. 33 To stay 
in power, officials under attack censor, arrest, or otherwise constrain their 
political opponents, and the methods they use are often abusive. 34 

Leaders can use coercion to suppress dissent. They can also use it as 
a deterrent signal—to groups inside and outside the conflict—that the 
government will not tolerate threats that might destabilize its author¬ 
ity. Deterrence, by design, aims to readjust the calculus of dissenters. Yet 
successful deterrence often requires extreme acts for officials to signal 
credibly that they will do what it takes to stay in power. The franian 
government did just that by trying to quash the vast waves of protest that 
erupted after the contested June 2009 presidential elections. In 2011 and 
2012, Syrian army and security forces cracked down on antigovernment 
protesters, detaining and killing tens of thousands of civilians. 35 Similar 
patterns of deterrent-signaling abuse happened in Libya and Bahrain. 36 
A rational abuser weighs the costs and benefits of chronic abuses against 
political opponents with the larger deterrent value of prominent and 
egregious abuse. According to this calculus, human rights abuses are not 
deviant acts to be hidden but rather prominent signals to the political op¬ 
position that the only path to political control leads through a minefield 
of still more abuse. 

Because the local details of each case are important, it is hard to draw 
general conclusions about exactly when and how dissent leads to a con¬ 
text in which human rights abuses proliferate. Yet some of the statistical 
research that aims to reach systematic conclusions has found that govern¬ 
ments are more likely to commit human rights violations when political 
dissent is both significant and violent. 37 Other research suggests that the 
more varied the forms of dissent are, the sooner governments tend to 
reach their tolerable limit and respond with repression. 38 


Poverty and Inequality 

Robert McNamara, former US secretary of defense and former president 
of the World Bank, correctly observed: “There is an irrefutable relation¬ 
ship between violence and economic backwardness.” 39 The causes prob¬ 
ably run both ways, but certainly the strains of poverty and inequality 
can breed violence and behaviors that undermine human rights. 40 

Criminologists have long known that some crimes are driven by poverty 
or dire socioeconomic circumstances. In fact, most theories of crime are 


26 • Chapter 2 


rooted, in part, in the view that economic inequality and poverty are “crim¬ 
inogenic.” 41 Compared with wealthier populations, poor people are more 
likely to commit crimes, especially those involving the theft of property 
or other resources. 42 Economic disenfranchisement is frequently associated 
with oppositional cultures that define status through lawbreaking. 43 

Poverty tends to highlight scarcity and breed competition for re¬ 
sources. In response, unrest and conflict encourage governments to abuse 
rights to restore order, or take a bigger piece of the pie for themselves. In 
Sierra Leone, child labor is rampant, and even those laws that attempt to 
restrict it—such as by protecting children from hazardous conditions and 
keeping them in school—are not enforced largely because severe poverty 
provides incentives for families to send their children to work. 44 

According to economists Alberto Alesina and Roberto Perotti, who 
specialize on the relationship between economic activity and political be¬ 
havior, economic inequality generates social discontent and political in¬ 
stability. 45 In contexts of inequality, political science research also teaches 
that “there are incentives for the ‘haves’ in society to engage in rent- 
seeking behavior within governmental institutions, to maintain control 
of their resources, and to exclude access to those resources by the ‘have 
nots’ in ways that use coercive means that undermine the protection of 
personal integrity rights.” 46 Inequality can also result in the abuse of eco¬ 
nomic, social, and cultural rights. Myanmar, for instance, once violently 
relocated civilians to accommodate a gas line project whose royalties 
would largely flow to the government and elites. 47 Nigeria’s government 
brutalized its Ogoni community in an effort to exploit oil reserves. 48 

Economic, social, and cultural rights are frequently violated in devel¬ 
oping countries where poverty and inequality are endemic. 49 For exam¬ 
ple, Peru’s maternal mortality rate is among the highest in the region, de¬ 
spite the country’s moderate to high average economic growth and strong 
official stances in favor of protecting a wide array of human rights. This 
high rate of mortality is disproportionately concentrated in rural indige¬ 
nous populations because many women do not receive essential obstetric 
care. Many indigenous women refer to their health clinics as “houses of 
death.” 50 Policy fails to provide them with equal access or quality health 
care, and local health centers reportedly discriminate against them. 51 The 
context of poverty in rural indigenous communities yields, in effect, large 
transgressions against the human rights of women. 

Of course, there is no lockstep correlation between income and the 
protection of human rights. Human rights are violated in most wealthy 
places too. But the systematic research in this area finds that abuse— 
especially those violent acts such as murder and torture—is highly cor¬ 
related with poverty. 52 
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Intolerance and Dehumanization 

In addition to links between certain types of governments or economic 
contexts and respect for human rights, some studies suggest that the prev¬ 
alence of certain ideas in a society can undermine human rights. 53 

Racism, religious fundamentalism, political factionalism, and other 
such ideas can dehumanize people by stripping them of their dignity 
or individuality, making them seem to be less worthy of respect. Hate 
crimes, often a cauldron of human rights abuse, are driven by intoler¬ 
ance. 54 Many studies of genocide and other mass atrocities show that 
the victims had been the objects of prejudice. 55 Stereotypes that make 
people out to be worthless or a menace to prized values can inspire even 
otherwise-reasonable citizens to commit abuses. 56 Dehumanization al¬ 
lows abusers to downplay or ignore otherwise-powerful moral barriers. 57 

Government policies can also reflect, create, or reinforce these preju¬ 
dices. Take, for example, the decades of violence between Hutu and Tutsi 
ethnic groups in Rwanda that peaked in the 1994 massacre of eight hun¬ 
dred thousand Tutsi women, men, and children as well as Hutus who 
opposed the genocide. 58 The fighting and hatred was reinforced by poli¬ 
cies such as the decision to retain identity cards that classified Rwandans 
based on their ethnicity, which were originally distributed by Belgian 
colonists who favored Tutsis, and educational and labor policies that ex¬ 
cluded Tutsis from benefits enjoyed by the Hutus. 59 


Crime and Abuse Systems 

These circumstances help explain why human rights violations are so 
often an insidious, system-level problem—a group of collective or inter¬ 
related actions that form a complex structure. 60 Rarely is one person in 
a government responsible for abusing human rights for one personal 
reason. Instead, many acts of abuse—and many perpetrators along with 
their delegates and institutions—coexist and even depend on one another 
like an ecosystem. Governments like Zimbabwe’s that routinely repress 
their political opponents, for example, must involve many different peo¬ 
ple and institutions in their quest, including security officers to arrest 
their opponents, prison workers to jail and torture them, and members of 
the judicial or legislative system to ensure the government’s impunity for 
these crimes. While some of these people operate in isolation, many are 
acquainted and knowingly collaborate in a system of abuse. 

Part of what makes fighting human rights crime difficult is that an 
abuse system can take many forms and is often self-healing. Removing one 
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element without changing the whole system doesn’t have much impact. 
Individual agents of abuse can be organized in many different ways. A 
crime system can be hierarchical, like a family tree, with a ringleader 
as well as many underlings and their subordinates. In such systems, the 
central actor issues, implements, legitimates, or hides orders to violate 
human rights to further the goals of the organization. 61 Other systems in¬ 
clude spirals that lack central authority and hierarchical interconnections 
between perpetrators. A crime system can even be chaotic or only loosely 
networked, with competing ringleaders and fuzzy chains of command, 
which is what we find in many collapsed and failing states. 

Systems of abuse are quite numerous. They are not always easy to map 
out because perpetrators often are clandestine and keen to avoid external 
scrutiny. Different system structures require different strategies for isolat¬ 
ing and removing abusive elements along with avoiding the tendency for 
a networked system to self-heal. 


Conclusion 

Contextual factors do not directly cause people to commit human rights 
crimes. Nevertheless, they create situations and perceptions that allow 
people to believe that abuses will get them what they want at a price 
they are willing to pay. Many of these incentives depend on the type of 
government in place, for that partially determines whether abusers will 
be identified and held accountable for their actions. Wars, illiberalism, 
political dissent, poverty and inequality, and intolerance also provide 
contexts that are ripe for abuse. 

As crucial as it is to understand the contexts that can encourage or 
allow perpetrators to commit human rights crimes—the topic I’ve ex¬ 
plored in this chapter—it is equally important to understand how people 
convince themselves that engaging in these crimes is acceptable and why 
abusive activities, once they get started, often are really difficult to stop. 
That topic is what I turn to now in chapter 3. 


3 


Rationales 


A now-famous experiment studied the reactions of twenty-four male vol¬ 
unteers from junior colleges when they were given abusive tasks. The vol¬ 
unteers were tasked with punishing, with what they thought were painful 
electric shocks, another group of students if they made poor collective 
decisions. Some of the targets of this abuse were described as being “rot¬ 
ten”; others were labeled perceptive and understanding; and still others 
were given neutral terms. The group administering shocks had never met 
the other students, but its members gave stronger shocks to the students 
who had been portrayed in the most pejorative terms. 1 Of course, this study 
was on college students, not actual perpetrators of human rights abuses. 
But it suggests that even apparently normal, educated people who hold 
conventional moral values and socially acceptable roles in society are ca¬ 
pable of violence toward others in some circumstances that are not even 
dire or extreme. With little prodding, average people will become abusive 
if they can justify their behavior. 

This chapter helps explain such deviant behavior by looking at how 
people convince themselves that abuse is acceptable. In addition to the 
contexts that lead to human rights abuses described in chapter 2, this 
perspective is important not just because it offers a fuller explanation of 
how abuse arises and persists. It also has possibly large implications for 
policy. Often it is extremely difficult to change the contextual factors that 
lead to abuse; war, illiberal government, poverty and inequality, intoler¬ 
ance, and other such contextual factors don’t change overnight. Indeed, 
some policy strategies aimed at addressing these factors—such as forced 
democratization or military intervention—can backfire and lead to even 
more abuse. Yet perhaps it is easier to work at the individual level—such 
as with government leaders, their employees, gang members, and the like. 
Large literatures have emerged around the question of how individuals 
weigh the costs and benefits of abuse (and criminal behavior more gener¬ 
ally) and how they justify their choices. Understanding those individual 
calculations could lead to policy instruments that yield a new calculus 
with less abuse. 

My goal in this chapter and the previous one is to rectify the view per¬ 
vasive in some accounts of crime and mass atrocity that perpetrators are 
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insane, irrational, or psychologically (or biologically) abnormal. 2 This is 
common, for example, in studies and popular depictions of Adolf Hit¬ 
ler along with his motivations for implementing the Holocaust. 3 Some 
criminology books even still advance the argument that some people are 
biologically predisposed to crime. 4 Most criminology, though, has shifted 
to the perspective discussed in this book: criminal activity is largely a 
function of various rational and social logics. Whether Hitler was in fact 
insane is a much-debated subject. 5 But it is easy to see the superficial 
appeal of the “crazy man” hypothesis and the more general idea that 
human rights abuses are acts of madness or uncontrollable urges. It is un¬ 
comfortable, yet essential, to realize that sane people could deliberately 
commit such horrible acts. 

Here I look at two perspectives. I start with the many ways that per¬ 
petrators rationalize their actions since nearly every account of systemic, 
long-term abuse includes a large role for rationalization. From there, I 
look at other particular perspectives that psychologists, sociologists, and 
economists interested in criminology have adopted—such as the individ¬ 
ual costs and benefits of criminal abuse. 


Rationalization 

One reason why people commit acts of human rights abuse is because they 
believe they are doing their job. Exceptional, stressful, life-threatening 
circumstances require it. Especially when it comes to abuses carried out 
under the orders of a government, military leader, or some other organiza¬ 
tional authority, the hands-on perpetrators who carry out the dirty deeds 
are often looking for ways to please their superiors, save their own lives 
or livelihoods, or protect some deeply held conviction. But they know 
the decisions are morally questionable so perpetrators look to particular 
political, economic, or cultural norms when justifying abusive practices. 6 
Torture, for instance, has frequently been used by “well-meaning, even 
reasonable people” when they believe that torture is necessary to preserve 
civilization or their form of government. 7 And one of the lessons of social 
psychology is that people tend to favor their own social group, conform 
to their peers, and prejudice “outgroups.” 8 

One implication of this is that perpetrators often act knowingly. They 
hurt others because they believe they will gain something from the abuse, 
not because they do not realize what they are doing. 9 This perspective 
helps explain why retrospective accounts that study perpetrators usually 
find they are ordinary people who embraced various rationalizations to 
explain their behavior. 10 This is just as true for the people who order 


Rationales • 31 


the abuses (e.g., government leaders) as the security forces or other foot 
soldiers who implement abuse. In the next three sections I look at three 
particular ways that perpetrators rationalize their crimes: exceptional cir¬ 
cumstances, avoidance, and routinization. 

EXCEPTIONAL CIRCUMSTANCES 

The process of rationalization is a powerful one that follows a common 
pattern. First, perpetrators—usually, ordinary individuals under a variety 
of strong social pressures—begin acting in seemingly trivial ways, using 
insults and name-calling, for example. As they become accustomed to 
this behavior their actions grow in severity and soon include abuse and 
degrading treatment. Although the perpetrators are in control of their 
actions, they might not realize their seriousness and even criminal nature. 
Some might even believe that the subjects of their mistreatment deserve it 
wholly, and that their actions are justified and even venerable. 11 In excep¬ 
tional circumstances, even ordinary people can resort to abuse. 

Postwar studies of atrocities committed during the Holocaust, for in¬ 
stance, found that many of the Nazis responsible for these acts were basi¬ 
cally normal people who were originally not inclined toward violence. 12 
In fact, the psychological profiles of these Nazis were similar to those 
of their ordinary US contemporaries. 13 Similar conclusions emerge from 
studies of the Greek military officers behind abuses such as heinous acts 
of torture that marked the military junta’s rule in the late 1960s and early 
1970s. Aside from their position in the military, nothing psychologically 
unusual distinguished these military men from other Greek men their 
age. 14 They were not diagnosed as mentally ill. They did not believe (or 
at least didn’t report believing) that they were doing evil when they com¬ 
mitted the abuses; under the guidance of their military commanders, they 
appear to have believed they were doing what was best for their nation. 
Likewise, a US Army commission of inquiry found that the soldiers in 
the Eleventh Brigade who raped, tortured, or murdered hundreds of Viet¬ 
namese civilians in the My Lai massacre were “generally representative 
of the typical cross-section of American youth assigned to most combat 
units throughout the Army.” 15 These men had not been out of control 
in their everyday lives; they were, on the face of it, ordinary folks. But 
during the Vietnam War, some reacted to unusual situations—sometimes 
believing they were following orders—by doing terrible things. 

The same might be said of the human rights violations committed by 
US soldiers against Iraqis at the Abu Ghraib prison during the war in 
Iraq. 16 These crimes were heinous, but there is plenty of evidence to show 
that otherwise-average people would commit similar acts when placed in 
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similar circumstances—this according to the now-famous 1971 Stanford 
prison experiment and many others that followed. 17 

For fifteen dollars a day, several dozen US and Canadian college stu¬ 
dents participated in the Stanford prison experiment. They were an average 
group of healthy, bright, middle-class young men. By the flip of a coin, 
half were anointed as prison guards and half were assigned the role of 
prisoner. The prisoners, who were no different than the guards before 
the experiment began, were locked up in cells in a makeshift prison in 
the basement of Stanford University’s psychology department building. 
The students playing guards were not trained on how to be guards but in¬ 
stead were told that they could do, within limits, whatever was necessary 
to keep law and order. Within a few short days, about one-third of the 
guards began to harass and intimidate the prisoners, and were aggressive, 
arbitrary, and creative in their forms of prisoner humiliation. According 
to the study’s leader, professor of psychology Philip Zimbardo, “These 
guards appeared to thoroughly enjoy the power they wielded, yet none 
of our preliminary personality tests were able to predict this behavior. .. . 
How could intelligent, mentally healthy, ‘ordinary’ men become perpetrators 
of evil so quickly?” 18 After only six days, the prison simulation, which 
was planned to last two weeks, was called off because the experiment 
grew out of hand. The roles assigned to these students explain some of 
their behavior, but rationalization was also a major factor in explaining 
how individuals could justify remaining in positions that they knew, at 
least initially, were abusive and criminal. 

That was just an experiment, but these things also happen in real life. 
In Poland, during the Second World War, for example, the men of reserve 
Police Battalion 101, ordinary in just about every way, killed Jews in cold 
blood. Years later, some were tried for these crimes. Their stories were 
documented in their own testimony as well as court and investigation 
records. Using these sources, historian Christopher Browning shows the 
series of actions, circumstances, and personal reactions that led up to the 
killings. By his account, they had no special dispositions for these crimes. 
Most followed orders to shoot and kill that they, at first, found objection¬ 
able. 19 Something happened that let them overcome their objections. 

When the young US soldiers at Abu Ghraib prison were asked to ex¬ 
plain their actions, most saw themselves as acting morally given the cir¬ 
cumstances. Their acts were surely morally wrong and in some cases have 
been found criminal, but many of the soldiers perpetrating the crimes ap¬ 
pear not to have seen it that way. Instead, they claimed that their actions 
would protect their nation and freedom more generally; they were doing 
“nothing out of the ordinary,” or were just following orders. Lynndie 
England, a young US private who was convicted for abusing prisoners 
at Abu Ghraib, put it this way: “I always aim to please. . . . But what 
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happens in war, happens. It just happened to be photographed and come 
out. .. . They were the enemy.” 20 

Of course, not every person who could become a perpetrator actually 
engages in abuse. Not all the guards in the Stanford prison experiment 
became cruel, and not all US soldiers at My Lai or Abu Ghraib became 
abusive. In war, for example, soldiers oftentimes don’t shoot their weap¬ 
ons for reasons that sociologists have tied to particular social, physical, 
and emotional factors. 21 The research is not terribly convincing at ex¬ 
plaining why, even in high-stress situations, some people resort to crimes 
while others do not. 

What the research does explain, however, is that people who do be¬ 
come perpetrators tend to be, psychologically and biologically, not much 
different before the abuse from other people who do not engage in such 
behavior; they tend not to fit the profile of a clinically insane or mentally 
ill person but rather an average person reacting to circumstances, to the 
situational contingencies facing them. 

Recent work on terrorism is beginning to shed light on why some peo¬ 
ple who find themselves in exceptional circumstances that create oppor¬ 
tunity for such crimes choose not to engage in them. That work supports 
basic principles of modern criminology. The context people find them¬ 
selves in, along with opportunities and peer pressure, shape their choices 
about whether or not to commit a crime. 22 But so do regular interactions 
with potential victims and early (family-based) teaching on how to make 
choices in such situations. 23 

AVOIDING RESPONSIBILITY 

One reason that abuses are so common and enduring is that perpetrators 
are quick to disengage morally from their behavior, or to redefine right 
and wrong. Some justify their behavior as acceptable. Others come to be¬ 
lieve that they are not responsible for it but that someone else is instead. 

Perpetrators often reclassify their hurtful actions as admirable, or even 
lawful, moral, or good. 24 Torturing a terrorist might seem entirely justi¬ 
fied if it produces information that can boost national security or save 
lives. Crushing a political protest might seem defensible, even desirable, if 
it lowers the threat of social unrest and political instability. While acts of 
torture and political terror may be widely perceived as wrong, perpetra¬ 
tors frequently claim that such measures are appropriate in the specific 
situations at hand. Either they don’t see the abuses as crimes, or they 
believe that committing them is for the greater good or may avert even 
more egregious crimes. 

Avoiding responsibility often includes redefining the level of abuse 
at stake. Perpetrators are prone to downplay the extent of the pain and 
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suffering they have inflicted, arguing that the abuses they committed were 
not as bad as is claimed or as the abuses that others would have commit¬ 
ted. In tandem, abusers may change their opinions of their victims, tell¬ 
ing themselves that victims deserved the treatment they got or that they 
are somehow less than human. 25 Sometimes perpetrators also deny any 
direct connection between their actions and the consequences. For in¬ 
stance, a prison warden who orders guards to detain a prisoner with¬ 
out trial and force a confession may not feel responsible for the hands- 
on abuses their underlings carry out as a result of their orders. And the 
guards who act on the warden’s orders may feel that they were just doing 
their job, behaving as best they could, given the situation. The Nazi of¬ 
ficial Klaus Barbie—on trial in 1987 for having once tortured Jews and 
members of the French Resistance, and deported them to death camps— 
defended himself by saying: “I was simply doing my job. ... I respected 
the Resistance. . . . War is war.” 26 Hugo Garcia, a torturer in Uruguay 
from 1976 to 1979, explained in an interview: “I am a victim too. . . . 
[M]y superiors who got me into this. They made me do it. They told me 
things that were not true. ... I never took the initiative to start torturing 
somebody. I was given the orders.” 27 More recently, the head of the most 
infamous Khmer Rouge detention center, known as Duch, stated during his 
trial in Cambodia that he had supervised the torture and execution of more 
than fourteen thousand people partly because he feared sanctions from his 
superiors if he didn’t. 28 The implication is that Duch wasn’t at fault. 

As Roy Baumeister, a professor of social psychology, puts it, perpetrators 

do not see things in the simple, black-and-white absolutes that victims 
and lawmakers are fond of. To them, events are complex and mor¬ 
ally ambiguous. They may see something wrong in what they did, but 
they also see how they were affected by external factors, including 
some that were beyond their control. In other cases, perpetrators see 
themselves as having acted in a way that was fully appropriate and 
justified. Perhaps most important, perpetrators typically do have rea¬ 
sons and motives that make sense to them. Victims may see random, 
gratuitous acts of cruelty, but perpetrators rarely see their own acts 
that way.” 29 

Moral ambiguity, which often plays a role in avoiding responsibility, 
depends on how perpetrators view the legitimacy of law and other institu¬ 
tions that establish social norms. While efforts at policing and incarcera¬ 
tion convince some people to obey the law out of fear of reprisal—topics 
I will examine in more detail later when I turn to the calculus of abuse 
and compliance—we also know that people more readily obey laws they 
see as legitimate and fair. In fact, explains professor of psychology Tom 
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Tyler, “legitimacy is crucial if the authorities are to have the discretionary 
power they need to fulfill their roles.” 30 When people believe in the law— 
learn to value it—they are more likely to obey the law. 31 

ROUTINIZATION 

As perpetrators engage in more abuse—aided by their ability to ratio¬ 
nalize their actions and avoid responsibility—actions become routines. 
Criminologists learned long ago that prior crimes raise the odds of 
subsequent deviant behavior. 32 One of the biggest predictors of human 
rights abuse is earlier behavior. 33 And plenty of research—especially in 
psychology—shows that as perpetrators commit more violations, they 
use increasingly intense violence or repression, and commit the acts with 
increasing ease. 34 Actions that were once difficult for individuals to ra¬ 
tionalize become easier—in part because perpetrators come to think that 
they are acting appropriately. “As perpetrators evolve, the feeling of re¬ 
sponsibility for the welfare of other humans . .. diminishes.” 35 

Routinization depends, in part, on incentives. Group leaders usually 
perpetrate abuses by ordering others to carry out the crimes. Some hands- 
on perpetrators, especially those who displace responsibility for their 
wrongdoings onto others, believe that they stand to benefit from obeying 
orders to carry out abuses. 36 Obedience brings them feelings of accom¬ 
plishment and appropriateness or praise from superiors, among other 
benefits. And it provides motivation to displace personal responsibility 
for their actions on to superiors. 

The desire to obey can be a powerful personal motivation that leads 
to routines in behavior. 37 Laboratory studies show that people not oth¬ 
erwise inclined to abuse will freely administer pain to others if they are 
instructed to do so by someone they perceive to be an authority figure. 
As shown in the Stanford prison study, that tendency to deference exists 
even when abusers do not believe that they will get any specific reward 
for following orders or be punished for disobeying them. 38 


Calculus of Abuse 

Rationalization based on circumstances, avoidance of responsibility, and 
routinization of abuse help explain how abusive patterns emerge and 
are sustained. But they don’t fully reveal how abusers think they will 
benefit in the first place from a course of abusive action. Over the next 
four sections, I will look at four such benefits—starting with psychologi¬ 
cal superiority—before considering the costs associated with efforts to 
achieve these benefits. 
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SUPERIORITY 

Perpetrators may get, or hope to get, various psychological gains from 
committing abuses. Among those are satisfying a sense of idealism, in¬ 
creasing their own or their group’s security, ideological superiority, and 
necessity. Some perpetrators believe that they are making the world a 
better place. Several accounts of the Holocaust emphasize that at least 
at first, the average Nazi was not driven by any intense hatred of Jews 
but instead by the strong conviction that participating would lead to a 
superior society. 39 The Jews and other targets were gradually devalued 
and dehumanized. 40 As German society increasingly scorned them, many 
individual perpetrators abused them out of revenge for some perceived 
earlier harm and slowly developed a sense of superiority, sometimes even 
moral righteousness, over the oppressed groups. 41 

INTELLIGENCE 

Many of the benefits of abuse to the abusers—real or imagined—are 
about collecting information. The hope that abuses might yield useful or 
so-called actionable information was a big part of the Bush administra¬ 
tion’s explanation for using torture after 9/11. Popular TV shows like 24 
pose the dilemma of whether government officials should abuse personal 
rights for the supposedly larger social gain of avoiding catastrophes such 
as nuclear terrorism. In addition to obtaining information, abuses might 
intimidate and deter victims as well as other potential enemies. 

As Julio Cesar Cooper, a former officer in the Uruguayan military and 
torturer, explained in an interview: “In my own case (and I would con¬ 
sider it typical of the general attitude of an officer at the time) torture was 
regarded as a means to an end. The objective was to obtain a confession 
from the detainee, pure and simple. The authorities constantly enjoined 
on us the need to obtain confessions in order to save the lives of military 
personnel who might be in danger of attack of revolutionary groups.” 
Cooper also noted that “subsequently the idea began to lose its force and 
changed into the application of torture for its own sake, as part of a rou¬ 
tine, and also as an act of vengeance against the detainee.” 42 

REVENGE 

As Cooper’s statements reveal, revenge is another reason people commit 
these crimes. Revenge is a form of reciprocity and thus helps explain why 
earlier abuses lead to still more abuse. It’s a reciprocal mentality that can 
both motivate and justify human rights violations: they did it to us, so 
they deserve it in return. Allen Joseph Boyce, who was in the US Army 
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company that took part in the My Lai massacre, explained: “We were all 
‘psyched’ up because we wanted revenge for some of our fallen comrades 
that had been killed prior to the operation.” 43 As I write this book, a new 
government in Libya is replacing Muammar el-Qaddafi’s, and evidence 
is emerging of revenge killings by both rebels and the military regime. 44 

MONETARY BENEFITS 

So far, I have focused on psychological and political gains. Yet human 
rights abuses, like many other crimes, can yield economic benefits as well. 
Perpetrators may depend on committing abuses for their livelihood. They 
may plunder resources from their victims that are forced to hand over 
money or other valuables. Or they may get paid for the abuse. When dis¬ 
cussing his role for the Uruguayan military in torturing people, torturer 
Hugo Garcia described some of his position’s benefits: “I could say I had 
a good job, good salary, a lot of fringe benefits—free taxis, free hotels if 
I wanted. I could get a lot of things for free, presents from businesses.” 45 

PENALTIES 

The calculus of abuse depends on costs as well as benefits. 46 Perpetra¬ 
tors usually abuse human rights because they expect some advantage, 
but abuse can carry the risk of penalities. Here I focus on those penalties, 
and in the next section I examine whether such penalties actually deter 
criminals. Evaluating those costs, much more than the benefits, has been 
a central element of the scholarly literature—especially the literature that 
has focused on the economics of crime. 

The possible penalties for human rights abuses are familiar. For exam¬ 
ple, suppose government officials are guilty of abusing human rights—of, 
say, ordering the imprisonment of their political opponents without trial, 
torturing dissidents, censoring journalists, and outlawing public protests 
and strikes. The military or some other official institution could put them 
in prison for breaking the law, or a rebel might punish them by killing 
or hurting them or their family. In a contestable democracy, the officials 
might be voted out of office. NGOs might mobilize public opinion against 
them, leading to riots, the destruction of property and other economic 
losses, and eventually, the officials’ removal from office. Other govern¬ 
ments could punish the officials through sanctions—by withholding aid 
or cutting back on trade (which harms the government and indirectly 
a nation’s leaders)—or impose travel bans or freezes on bank accounts 
aimed at targeting costs personally. An international organization such 
as the United Nations might publicly shame the officials or ban their 
government from participating. In particular, scholars who have focused 


38 • Chapter 3 


on the specific incentives at work related to international human rights 
norms have devoted considerable attention to naming and shaming as a 
mechanism for imposing penalties on human rights abusers. 47 

DETERRENCE 

A central question in the study of criminal penalties is the credibility and 
effectiveness of deterrence. Just as some people do not drive drunk be¬ 
cause they fear the consequences of breaking the law, some obey laws out¬ 
lawing specific human rights abuses because they fear the consequences 
of being caught and punished. 48 This, of course, is the idea behind inter¬ 
national criminal laws and courts, like the ICC as well as some aspects 
of national human rights trials that hold individual people accountable. 49 
It’s also part of the idea behind other human rights courts like the inter- 
American or European courts that hold governments accountable. Long 
ago, criminologists started looking at how law works and focused on the 
fact that deterrent effects depend less on the size of possible punishments 
than the certainty that punishment will be delivered. 50 

When it comes to ordinary criminals, people have long debated the 
merits of deterrence—that is, punishment as a way to prevent other peo¬ 
ple from committing crimes. 51 Some people have no regard for the legal 
(or other) consequences of their actions; they simply do not think about 
getting caught or punished. 52 This is especially apparent in criminals who 
act impulsively and hence have not thought through the consequences of 
their actions. 53 And some people are inhibited from crime by consider¬ 
ations other than punishments, such as morality or other social norms. 54 

Even so, the evidence from criminology is overwhelming that “at least 
some active offenders do pay attention to sanction threats at least some 
of the time.” Moreover, even “persistent criminal offenders do consider 
the risks involved when both committing specific crimes and in deciding 
when to commit the crime ‘business.’” 55 Both policing and incarceration 
tend to reduce crime. 56 And with some exceptions, various other criminal 
justice punishments seem to help deter crime too. 57 

Much like the benefits of human rights abuse, however, deterrents 
against abuse are in the eyes of the beholder. Some perpetrators seem 
willing to risk greater penalties than others. Some don’t seem to feel hurt 
by bad publicity; others desperately want to be liked. Some are more 
willing to risk death if committing abuses means that they have a better 
chance of getting what they want. Some put their families at risk. Others 
never take the risk that far. 

In this way, abusing human rights is a bit like gambling. A lot depends 
on the gambler and what they are willing to risk—information that is 


Rationales • 39 


usually private to the gambler. For any given perpetrator of abuse, the 
costs of abuse depend partly on their perception of the likelihood that 
they will be found out and sanctioned. When the risk of being caught and 
punished seems low, or the punishment seems small, a potential perpetra¬ 
tor might decide that committing abuses is a reasonable gamble because 
they expect—rightly or wrongly—to get away with impunity. This is es¬ 
pecially likely when abuses are done on impulse. 

In the shock study described earlier, the intensity of the shocks that the 
students administered depended in part on how much personal responsi¬ 
bility they thought they might bear for their actions. Subjects gave much 
higher shocks when they believed that all members on their team would 
be held jointly responsible than when they thought they would be held 
individually accountable. As accountability was diffused their reserva¬ 
tions about commiting abuse declined. 58 

When perpetrators commit abuses, most are probably not aware of 
the real benefits and costs of their actions. But they decide to act based 
on a calculation that is informed by perceptions and guided by heuris¬ 
tics. When they choose to abuse, it is often because they think that the 
prospective gains outweigh the prospective costs; either the gains seem 
greater than the costs or the gains seem more likely to accrue than the 
costs. Or the gains are simply worth the costs. This is why, in the eyes 
of many perpetrators, abuse appears to be a practical means to achieve 
a desirable goal, not an unjustified criminal act. And since heuristics are 
formed by experience, it is why calculations for (or against) abuse depend 
so much on past behavior. 


Conclusion 

This chapter and the previous one weave together a particular view of 
the reasons why people engage in human rights abuses. I’ve suggested that 
most perpetrators of abuse reason and rationalize; they are not biologi¬ 
cally or mentally disabled, and most are not impulsive criminals acting 
on whims. They have goals, shaped by the contextual circumstances dis¬ 
cussed in chapter 2. And they calculate, to the best of their knowledge, the 
advantages and disadvantages of various ways of accomplishing it. Fre¬ 
quently, they are part of systems of people and institutions acting col¬ 
lectively, supporting the behavior. They rationalize their decisions, and 
convince themselves that their behavior is acceptable and even just. 

This vision of human rights abuse has a major policy implication: re¬ 
sponses to human rights abuses that are based on telling perpetrators that 
their actions are immoral or illegal are unlikely to be effective unless the 
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laws are seen as legitimate and backed up by believable consequences 
for lawbreaking. I discuss these two different mechanisms for influencing 
the calculus of abuse—coercion and persuasion—in much more detail 
in chapter 4 in the setting of international law. How those mechanisms 
actually work to change the calculus of abuse is the task of the rest of 
this book. 


PART II 


International Law 


In part I, I explored why people commit human rights abuses and other 
crimes. I now look at the international legal agreements and procedures 
that governments and NGOs have created with the goal of spreading 
norms that curtail abuse. In response to human rights atrocities such as 
the Nazi Holocaust, over the last six decades governments have elaborated 
an entire structure of doctrines, treaties, courts, and organizations—a 
network of obligations, norms, and procedures that make up the interna¬ 
tional human rights legal system. 

The breadth of the international human rights legal system is extraor¬ 
dinary. Its existence is the result of people’s efforts to turn their highest 
aspirations for fairness and human dignity into an array of obligations 
that apply across the globe to every person. 

At the end of the nineteenth century, international legal institutions 
did not much focus on protecting universal human rights. Instead, in¬ 
ternational law was principally concerned with managing the rights and 
obligations of states toward one another. To the extent that international 
law did address the rights of individuals, it was during the special circum¬ 
stances of war and concentrated on special categories of people: prison¬ 
ers, combatants, and civilians. 1 

The roots of today’s international human rights legal system were es¬ 
tablished after World War II and with the creation of the United Na¬ 
tions. One of the United Nations’ first tasks, which it completed in 1949, 
was to update the Geneva Conventions to add additional protections for 
people who weren’t active combatants yet might be harmed by the atroci¬ 
ties of war—such as civilians, medics, aid workers, the wounded, sick 
and shipwrecked troops, and prisoners of war. In tandem, UN members 
also unanimously adopted the Universal Declaration of Human Rights in 
1948. 2 The declaration launched modern international human rights 
law with its aspiration to protect all individuals at all times—not just 
in war—and make states accountable for this protection. In the decades 
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since, dozens of treaties have been created to further acknowledge and 
protect human rights. They aspire to universal application. Human rights 
are for everyone, and they should be every government’s obligation. 

There is now no region or culture in the world that isn’t subject in 
some way to this system. While this part of the book will look closely at 
where and how this system actually works to improve respect for human 
rights, it is important to recognize, first, the extraordinary accomplish¬ 
ment of just creating the system. These new norms and institutions have 
redefined the frontier of international law. By setting shared understand¬ 
ings of standards according to which governments ought to treat their 
nationals—and those of other states—in many respects the human rights 
legal system has redefined state sovereignty, long the cornerstone and 
an almost-sacred, absolute aspect of international law. Unlike interna¬ 
tional law that dates back to the nineteenth century, which focused just 
on special rights in special circumstances, the postwar human rights legal 
system is universal and timeless in aspiration; it is also broad in the array 
of rights it aims to protect. 

This system now inspires human rights advocates to reach further. For 
example, Belgian courts claim they have universal jurisdiction over some 
crimes committed outside Belgium by and against non-Belgians. They re¬ 
cently sentenced Ephraim Nkezabera, a Rwandan genocidaire, to thirty 
years in prison after finding him guilty of crimes against humanity on 
Rwandan soil during the 1994 genocide against the Tutsi. 3 And there is a 
move by NGOs and some governments to recognize new rights, such as 
the “responsibility to protect”: a universal norm that would prevent and 
stop genocides, war crimes, ethnic cleansing, and other crimes against 
humanity. 4 

Chapter 4, written for the nonexpert, explains the legal and organi¬ 
zational nuts and bolts of that system—looking at not only the various 
UN-based approaches to human rights, which have global application, 
but also the varied regional parts of the system. Chapter 4 also explains 
why so many countries have joined this system and explores how the sys¬ 
tem aims to influence the behavior of the perpetrators who might abuse 
human rights. 

The nuts and bolts of the system are a starting point for a lot of re¬ 
search and debate about whether that system actually does much to pro¬ 
tect human rights and what might be done to make it more effective. I 
analyze that research and debate from three perspectives over three chap¬ 
ters. Chapter 5 centers on what rigorous academic research has learned 
by studying the human rights legal system and discusses in plain words 
whether human rights laws are statistically correlated with actual protec¬ 
tions for human rights. Research of this type is controversial, not least 
because it has implications for whether human rights law actually works 
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to improve respect for human rights. Thus, chapter 5 also concentrates 
on the difficulties in learning the right lessons from statistical research. 
Chapter 6 takes a more hands-on approach. It looks at what people who 
have spent careers doing practical work to promote human rights—such 
as heads of human rights organizations along with legal experts who 
have built careers studying and advancing human rights law—actually 
think about the strengths and especially weaknesses of the system. The 
strengths are important, but I will focus on the weaknesses because they 
provide a road map for making improvements. 

Together, chapters 5 and 6 offer a foundation for thinking about where 
the existing international human rights legal system is in solid shape and 
where reforms are needed. Indeed, a rich debate on possible reforms has 
emerged, and chapter 7 reviews and assesses those ideas. These reform 
proposals have arisen in the context of a legal system that has expanded 
rapidly. Chapter 7 explains why that legal system is unlikely ever to have 
universal reach for the full list of human rights. 

The message from these chapters is that the international human rights 
legal system that has emerged since the late 1940s is an impressive ac¬ 
complishment. But the evidence—from scholars and practitioners alike— 
suggests that law is closely associated with human rights protections in 
some areas but not others. It probably works best to foster respect for 
human rights for a few kinds of countries and settings, but its practical 
impacts are few in the areas where many of the worst or most human 
rights abuses actually occur. And as the system expands, it is becoming in¬ 
creasingly crucial to think strategically about how it interacts with other 
ways to promote human rights. 


4 


The International Human Rights 
Legal System 


This chapter, written for nonexperts, is an introduction to the most im¬ 
portant nuts and bolts of the international human rights legal system. 
Most of those human rights laws are intended to regulate governments 
themselves. Yet some also apply directly to individuals who perpetrate 
human rights abuses—also known as international criminal law. Inter¬ 
national legal norms come in many different types. I concentrate on two 
that have attracted the most scholarship and political attention. 

One type of law—the most visible kind—is treaties. Today’s human 
rights legal system includes many treaties. These are a form of con¬ 
tract that governments willingly sign among themselves and then ratify 
at home, usually through their legislative (or in some cases executive) 
branch. One peculiarity of the international human rights legal system, 
and a marked difference from domestic legal systems, is that treaty law 
originates through a process that is largely consensual. Most of interna¬ 
tional law, especially binding treaties, consists of obligations that states 
voluntarily consent to being bound to. There is no global police force 
or international criminal justice system to enforce them; as I will show, 
however, there are some courts whose reach and influence is growing. 

In addition to treaties, states embrace legal norms through consistent 
behavior—by repeatedly respecting a given practice or decrying devia¬ 
tions from it by other states. Such behavior, when buttressed by a wide¬ 
spread perception that it is obligatory, forms the set of rules known as 
customary international law. Treaties often systematize and codify exist¬ 
ing customary international law. Both these forms of law give consider¬ 
able power to governments to shape them. That same authority also al¬ 
lows governments to opt out or derogate from some binding norms. The 
opportunity to escape binding norms isn’t always available—so-called 
peremptory norms of customary international law, also known in legal 
jargon as jus cogens , are norms from which no derogation is allowed, and 
to which no state or person can ever take exception no matter what their 
reason. 1 Which subset of international legal norms belongs to this group 
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is a contentious matter, but several relating to human rights—genocide, 
slavery, and torture, among others—are generally included. Although pe¬ 
remptory norms are strictly binding as a matter of law, their enforcement 
still depends on institutions such as courts and ultimately governments. 
Thus the practical application of customary law also often depends heav¬ 
ily on the consent of governments. 

This chapter gives an overview of the international human rights legal 
system in three steps. First, the bulk of the chapter surveys the nuts and 
bolts of that system and its component parts. Broadly, that system con¬ 
sists of the UN-based laws and bodies that have global reach because the 
United Nations is a universal organization. It also includes some criminal 
courts along with various regional laws and organizations that work in 
tandem but are distinct. The system isn’t organized as a hierarchy; rather, 
these different laws work in conjunction, overlapping in some areas and 
not others. 2 Second, I explain why these laws have been so popular. A 
striking attribute of international human rights law is that so many coun¬ 
tries voluntarily join the system. Even some countries with horrendous 
human rights records sign and ratify binding treaties that prohibit the 
very abuses they commit. Understanding why this system has been so 
popular will be essential for the analysis that follows later in this book, 
for one of the challenges in making human rights law more effective in¬ 
volves getting countries that are keen to join these agreements to also 
honor them. Third, I explain how these laws are supposed to influence 
behavior. By design, law is intended to coerce and persuade individuals 
and governments to alter their behavior. (Whether it actually works is 
examined in more detail in chapters 5 and 6.) 


Universal Human Rights Law and Institutions 

For the most part, the international human rights legal system resides 
within the structures of the United Nations. 3 The core of that system is 
the International Bill of Human Rights. In addition to that core, which 
consists of three documents, the UN has also created many other agree¬ 
ments, special bodies that manage its treaties, and procedures to collect 
information about the fulfillment of legal commitments. 

THE INTERNATIONAL BILL OF HUMAN RIGHTS 

If there is a manifesto for international human rights, it is the 1948 Uni¬ 
versal Declaration of Human Rights. The first major global acknowledg¬ 
ment that all people have the same fundamental and inalienable human 
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rights and freedoms, this declaration is the basis of international human 
rights law today. The norms it declares—such as nondiscrimination, equal¬ 
ity, and fairness—apply to all people, in all places, for all time. 

Like other declarations, principles, guidelines, and recommendations 
passed by UN members or other international organizations, the Univer¬ 
sal Declaration of Human Rights is not legally binding in itself. 4 Govern¬ 
ments do not ratify it or make any formal legal promise to agree with 
its terms in the way that they do with treaties. But the document does de¬ 
tail the fundamental freedoms and human rights expressed more gener¬ 
ally in the Charter of the United Nations, to which all UN members have 
formally committed. 5 And many lawyers believe that it has become part 
of customary international law. 6 

The Universal Declaration of Human Rights arose in a special context. 
It was negotiated in the aftermath of the Second World War with wartime 
atrocities fresh in minds. Governments in the Western and Eastern bloc 
nations were attempting in various ways to cooperate, and the nonbind¬ 
ing nature of the declaration made it relatively easy for governments to 
agree. The Cold War, which opened right as the declaration was finalized, 
changed all that; for the subsequent decades, diplomacy on human rights 
was a lot harder to manage because the Cold War blocs could not agree 
on much at all. 

From the late 1960s, as it became clear that the Cold War was not 
merely a passing fad, the two blocs of nations slowly and tacitly framed 
compromises on where and how they could cooperate. Eastern nations 
sought to codify new economic rights; the West sought stronger civil and 
political rights. Slowly, negotiations searched for common ground. Of 
course, these two geopolitical blocs weren’t the only ones that influenced 
UN negotiations. Many of the goals in codifying new economic rights, in 
particular, also resonated with the increasingly vocal group of developing 
countries and their vision of a New International Economic Order. The 
result, finally, was two new treaties: the International Covenant on Civil 
and Political Rights, and the International Covenant on Economic, So¬ 
cial, and Cultural Rights. Both define keystone rights and are widely rati¬ 
fied by governments. These two treaties, along with the Universal Decla¬ 
ration of Human Rights, make up what is known as the International Bill 
of Human Rights. 

Under the International Covenant on Civil and Political Rights, which 
came into force in 1976, participating governments agree, among other 
things, that no person should be subjected to torture, or cruel, inhu¬ 
man, or degrading treatment or punishment, be held in slavery, or be 
arbitrarily arrested or detained. This covenant also enshrines the right 
to freedom of thought, conscience, and religion as well as freedom of 
expression. 7 
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The International Covenant on Economic, Social, and Cultural Rights, 
which also came into force in 1976, requires governments to recognize 
people’s right to work along with freely choosing their jobs. The treaty also 
guarantees everyone’s right to safe and healthy working conditions, and to 
form and join trade unions freely. It holds that primary education should 
be compulsory and freely available. It guarantees the right to food, water, 
and a healthy living environment, housing, social security, and respect for 
cultural rights, such as the protection of religious practices. 8 

With these two treaties also came oversight bodies: the Human Rights 
Committee and the Committee on Economic, Social, and Cultural Rights. 
The practice of creating oversight bodies is a pattern that has continued 
in the decades since as the UN system has invented new organizations 
to manage an array of new human rights challenges. (Altogether, today 
there are almost a dozen operating treaty bodies, which engage over one 
hundred experts serving from many dozens of countries.) These bodies 
act as administrators—they don’t have powers to impose fines or award 
damages like civil courts do. Rather, their job is to monitor. 

The Human Rights Committee is the body of independent experts that 
was established with the International Covenant on Civil and Political 
Rights to oversee the implementation of that treaty. 9 Prior to the creation 
of the ICC (which I discuss below), some believed that it was “the closest 
the world has ever come to an international court of human rights.” 10 
In operation now for more than three decades, the committee has devel¬ 
oped a large body of case law. It reviews periodic reports in which states 
that are parties to the treaty detail their human rights problems and ac¬ 
tivities. 11 It has commented on more than four hundred of these reports, 
and produced what are known as “concluding observations” for a couple 
hundred. It has also registered almost two thousand communications 
from individuals alleging violations in about eighty states and expressed 
“views” on about one-third of those communications. 12 It is usually made 
up of eighteen representatives from around the world, all elected for a 
four-year term by secret ballot; every party to the treaty gets to vote on a 
list of people that governments nominate. 13 They meet in Geneva or New 
York several times a year. 

In spring 2009, the committee considered state reports from Australia, 
Rwanda, and Sweden, for example. 14 In their concluding observations on 
Australia, members expressed concern that despite positive developments 
toward recognizing the land rights of aboriginals and the Torres Strait 
Islanders, the Australian government had not adequately resolved these 
peoples’ title claims. They also worried that law enforcement officials 
had been reported to use excessive force (such as “tasers”) against indig¬ 
enous people, minorities, and persons with disabilities as well as young 
people, and voiced their regret that investigations into allegations of police 
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misconduct were carried out by the police. 15 These kinds of observations 
are routine. They also are feasible in part because NGOs now play an im¬ 
portant role in the compilation of some reports submitted to the Human 
Rights Committee. 16 

The Committee on Economic, Social, and Cultural Rights is the body 
of eighteen independent experts created by the UN Economic and Social 
Council to oversee the implementation of the International Covenant on 
Economic, Social, and Cultural Rights. Among other tasks, it too reviews 
the periodic reports that governments submit. 17 Committee members, 
who are nominated by their governments and elected by treaty member 
states to serve a four-year term, meet in Geneva a few times a year. 18 
During its May 2009 meeting, the committee considered, among other 
things, a report by the government of Cambodia. It noted with concern 
that a 2001 land law providing for the granting of land titles to indig¬ 
enous communities had not been implemented effectively, and urged the 
government of Cambodia to do so without further delay. 19 

OTHER HUMAN RIGHTS LAWS AND TREATY BODIES 

The discussion above has focused on the most prominent international 
agreements that comprise the International Bill of Human Rights and 
their two treaty oversight bodies. In addition to these, there are many 
other visible treaties, including: 

The Convention on the Prevention and Punishment of the Crime 
of Genocide, in effect since 1951, states that genocide, whether 
committed in a time of peace or war, is a crime under interna¬ 
tional law. 20 

The International Convention on the Elimination of All Forms of 
Racial Discrimination, in force since 1969, prohibits any distinc¬ 
tion, exclusion, restriction, or preference based on race, color, 
descent, or national or ethnic origin. 21 

The Convention on the Elimination of All Forms of Discrimination 
against Women, in effect since 1981, condemns any sort of dis¬ 
crimination against women and sets an agenda for national ac¬ 
tion to end any discrimination. 22 

The Convention against Torture and Other Cruel, Inhuman, or De¬ 
grading Treatment or Punishment, in effect since 1987, requires 
its participants to take effective legislative, administrative, judicial, 
or other measures to prevent acts of torture and other cruel, in¬ 
human, or degrading treatment, even in times of war. 23 

The Convention on the Rights of the Child, in effect since 1990, 
requires its participants to protect children from all forms of 
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abuse, including sexual exploitation, the sale of children, and the 
involvement of children in armed conflict. 24 

The International Convention on the Protection of the Rights of 
All Migrant Workers and Members of Their Families, in effect 
since 2003, specifies the application to migrant workers and 
their families of rights included in the core treaties, including, for 
example, protection against slavery and servitude, the right to 
social security, favorable work conditions, rest and leisure, and 
education. 25 

The Convention on the Rights of Persons with Disabilities, in force 
since 2008, clarifies and qualifies how all categories of rights 
apply to persons with disabilities. 26 

The International Convention for the Protection of All Persons 
from Enforced Disappearance, in effect since late 2010, protects 
individuals against forced disappearance regardless of any justi¬ 
fication such as war or any public emergency, defines enforced 
disappearance as a “crime against humanity,” and requires mem¬ 
ber states to take measures to hold accountable any actor re¬ 
sponsible for this crime. 27 

With the exception of the treaty outlawing genocide, all of these trea¬ 
ties have created a separate committee or group of experts to oversee 
their implementation. 28 These bodies also review reports by member gov¬ 
ernments describing abuses and efforts to redress them. They ask the gov¬ 
ernments to respond to their observations, and occasionally they make 
specific recommendations about reforms. 

Although procedures vary in their details, these treaties generally 
allow allegations of violations to be brought to the attention of the treaty 
bodies in one of three ways: through individual complaints, state-to-state 
complaints, or inquiries initiated by the treaty bodies in response to ac¬ 
cusations of abuse. 29 For example, the review bodies set up to monitor 
enforcement of the treaty outlawing torture along with those protecting 
civil and political rights, economic, social, and cultural rights, the rights of 
women, the rights of disabled persons, and the rights of racial minorities 
all have the authority to review individual complaints (provided member 
governments expressly permit this). The Convention against Torture also 
allows governments to file a complaint to the relevant treaty body about 
alleged acts of abuse by other countries. So far, none of the state-to-state 
complaints procedures have been used. 30 

Some treaties also allow review bodies to open investigations on their 
own so long as they have serious reason to believe that a country is guilty 
of grave or systematic violations. 31 For example, since its establishment 
over twenty years ago, the Committee against Torture has used its inquiry 
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authority to investigate human rights violations in Brazil, Serbia and 
Montenegro, Mexico, Sri Lanka, Peru, Egypt, and Turkey. 32 These inqui¬ 
ries, however, can only take place if the government of the accused coun¬ 
try has recognized the relevant committee’s competence to make them— 
meaning that governments can agree to honor a treaty protecting human 
rights, but at the same time refuse to be investigated for alleged violations. 

Some treaties have additional optional protocols. These extend the list 
of activities prohibited under the treaties, such as the death penalty or the 
use of child soldiers. 33 Or as discussed above, they designate certain or¬ 
ganizations to serve as watchdogs and oversee the treaties’ enforcement. 
By changing the array of norms that a government formally declares 
it will follow, these optional protocols also influence the activities that 
the treaty bodies oversee and even the procedures that these bodies fol¬ 
low. For instance, governments that ratify the First Optional Protocol to 
the International Covenant on Civil and Political Rights, recognize the 
Fluman Rights Committee’s authority to consider complaints from indi¬ 
viduals who claim to be victims of violations under the treaty. 34 Likewise, 
parties to the Optional Protocol to the Convention on the Elimination of 
All Forms of Discrimination against Women agree to recognize complaints 
that individuals can file through a panel of independent experts that meets 
several times a year. Soon, an optional protocol to the International Cov¬ 
enant on Economic, Social, and Cultural Rights will come into force, al¬ 
lowing its treaty committee to review individual complaints too. 35 

UN OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS 

There is no shortage of universal laws that are part of the UN system, 
including the International Bill of Human Rights. But these legal stan¬ 
dards, along with their oversight bodies, can’t perform the full task of 
protecting human rights. To help, the UN system has created a number of 
additional oversight bodies that work in tandem with the treaty-specific 
bodies. Much of this additional oversight capacity emerged only after the 
main agreements and treaties were in place. In this section and the next, 
I focus on the two additional oversight bodies that are most visible and 
important today. 

To promote and protect the rights guaranteed by the Universal Decla¬ 
ration of Human Rights, in 1993 the UN General Assembly created the Of¬ 
fice of the High Commissioner for Human Rights (OHCHR). 36 Headed by 
the high commissioner for human rights, the OHCHR is headquartered 
in New York and Geneva, has twelve country and twelve regional offices, 
and employs several hundred human rights officers in UN peace mis¬ 
sions. It has become the focal point of the United Nations’ human rights 
machinery, providing the main hub for research, education, information, 
and advocacy for human rights in the UN system. 
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The OHCHR helps governments build up their human rights capac¬ 
ity so they can perform tasks such as ratifying and implementing inter¬ 
national human rights treaties. In 2009, for example, the local office 
in Uganda trained several hundred local council members in human 
rights protection, thereby raising awareness of the national, interna¬ 
tional, and regional human rights mechanisms available to the people of 
Uganda. 37 The OHCHR also works with NGOs and human rights advo¬ 
cates to help them in their campaigns to promote human rights. It draws 
attention to abuses around the world and offers potential solutions to 
victims. 

THE HUMAN RIGHTS COUNCIL 

The OHCHR also provides technical and substantive support to the newly 
created Human Rights Council, a body of representatives from UN mem¬ 
bers and the main intergovernmental body in charge of human rights 
today. 38 The UN General Assembly established the council in 2006 as a 
replacement for the long-standing (and controversial) Commission on 
Human Rights. Its core mission is to identify human rights abuses, expose 
perpetrators, and make recommendations on how to stop their crimes. 

The Human Rights Council, like the commission it replaced, uses vari¬ 
ous procedures to scrutinize abuses. It can decide to focus on specific 
issues, such as minorities and terrorism. To aid its efforts on those topics, 
the council appoints working groups or individuals—the latter known 
as special rapporteurs, special representatives, or independent experts. 
These specialists respond to complaints, carry out studies of violations, 
and provide guidance and support in the effort to stop abuses. 

One such specialist is Radhika Coomaraswamy, of Sri Lanka, who 
served as the special rapporteur on violence against women from 1994 
to 2003. In that capacity, she collected information about the causes and 
consequences of violence against women from governments, treaty bod¬ 
ies, specialized agencies, and women’s organizations, sometimes through 
fact-finding missions (for example, she visited Afghanistan, Brazil, Cuba, 
Indonesia, Poland, Rwanda, and South Africa). 39 Coomaraswamy issued 
urgent appeals to governments regarding alleged cases of violence. 40 She 
also submitted annual reports to the commission on different topics, in¬ 
cluding violence against women during armed conflict and human traf¬ 
ficking. 41 She also recommended strategies to eliminate the causes of the 
violence and remedy its consequences. Informed by specialist advisers, 
the Human Rights Council can then pass resolutions expressing its con¬ 
cern and urging governments to respond. 

In addition to such issue-driven activities, the Human Rights Council 
also oversees an ongoing Universal Periodic Review of the human rights 
records of all 193 members of the United Nations. This review is based 


52 • Chapter 4 


on the national reports that states submit as part of their obligations 
under each individual treaty as well as other information from treaty 
bodies and stakeholders, including NGOs, NHRIs, and academics. (The 
role of NHRIs as a source of this information is particularly important, 
and I discuss them in much more detail in chapter 10.) UN secretary- 
general Ban Ki-moon has remarked that the Universal Periodic Review 
“has great potential to promote and protect human rights in the darkest 
corners of the world.” 42 


Universal Criminal Law and Tribunals 

Nearly all human rights law focuses on governments. When governments 
become parties to treaties, the new obligations they undertake typically 
get incorporated into domestic law—sometimes also giving individuals 
the right to sue for violations in domestic courts. 43 For example, the Con¬ 
vention against Torture and the treaty norm against torture have been 
evoked in Spain’s courts, though the government itself still has not imple¬ 
mented the UN Committee against Torture’s recommendations to bring 
Spanish legislation in line with the treaty. 44 The cases in Spain and a few 
other countries, however, are still exceptions. And in other places where 
governments violate their citizens’ human rights, individuals have no re¬ 
course through their own country’s legal system. Where domestic courts 
fail, historically there have not been many alternatives at the international 
level. For much of the last century, the only freestanding international 
court was the International Court of Justice, which was designed to hear 
disputes between states (rather than cases involving individuals), or issue 
opinions about international law at the request of the United Nations or 
international organizations. 

Partly with this problem of individual accountability and enforcement 
in mind, international criminal law has developed in fits and starts since 
World War II. The process began with the Nuremberg and Tokyo trials, 
which were set up to try key functionaries in the defeated parties for war 
crimes and crimes against humanity. The defeated governments could not 
adequately hold the responsible individuals accountable, and military 
courts managed by the occupying armies were too narrow for the abuses 
at stake. The Western powers hoped these war trials would establish indi¬ 
vidual accountability for civilians and military personnel alike. Following 
those trials, though, there was little progress in establishing international 
criminal accountability through international courts until the 1990s—at 
the end of the Cold War, when a new political environment along with 
instances of heinous abuses allowed for the creation of additional ad hoc 
tribunals. New ad hoc courts were created to judge international crimi- 
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nal violations committed during the conflicts in the former Yugoslavia 
(the International Criminal Tribunal for the former Yugoslavia) and the 
genocide in Rwanda (the International Criminal Tribunal for Rwanda), 
among others. 45 

Based on their experience, these ad hoc tribunals—which proved cumber¬ 
some to create and thus available only in special circumstances—contributed 
to long-standing pressure for a permanent, established criminal mechanism. 
In 1998, the ICC was created as a freestanding, permanent court that 
would soon have jurisdiction over cases involving genocide, war crimes, 
and crimes against humanity. 46 In 2010, the states parties of the ICC’s 
founding agreement—the Rome Statute—adopted an amendment that 
expanded the list of actionable crimes to include “crimes of aggression”; 
at this writing, however, the amendment is not yet in force. 

The ICC’s designers intended the court to act when national courts 
cannot or do not. As such, it’s a backup court. The ICC, which sits in 
The Hague, in the Netherlands, is not part of the UN system, though it 
is open to membership by all governments. 47 It is funded by its members 
(121 states, as of April 2012) as well as charitable donations from gov¬ 
ernments, international organizations, individuals, businesses, and other 
groups. 

The court only has jurisdiction over citizens of countries that recog¬ 
nize it, or on a referral from the UN Security Council, a member gov¬ 
ernment, or the ICC’s prosecutor. So far, Uganda, the Congo, and the 
Central African Republic have referred cases to the ICC—and in all those 
instances, the referrals were based on crimes committed on their territo¬ 
ries, mainly by rebel groups that the referring governments were keen to 
punish. The UN Security Council has also referred the situation in Darfur, 
Sudan, to the ICC, despite the government of Sudan’s refusal to recognize 
the ICC’s jurisdiction. The Security Council has also asked the ICC to 
look into allegations of criminal abuse in Libya, and the ICC prosecu¬ 
tor has requested—and pretrial chambers of the court have opened— 
investigations in Kenya and Cote d’Ivoire. 48 

With the emergence of special criminal tribunals and the ICC, a con¬ 
vergence is under way between the norms and procedures for state and 
individual accountability. In a few regions a similar convergence has al¬ 
ready taken place. 


Regional Human Rights Laws and Institutions 

Along with the global human rights rules and procedures described above, 
several regional legal institutions also aim to promote and protect human 
rights. These institutions were set up to help enforce specific regional 
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principles and treaties, many of which focus on rights that are also de¬ 
scribed in the Universal Declaration of Human Rights. Nevertheless, the 
architects of these regional institutions purposely designed them differ¬ 
ently, and thus these institutions are distinct bodies of law. They are not 
subsidiary to the UN. Each of the regional mechanisms, especially in Eu¬ 
rope and the Americas, relies more heavily on a single core treaty and 
its protocols than does the United Nations, which relies on many more. 
They tend to put more emphasis on individual complaints procedures 
and rely less on state self-reporting as a tool for supervision. They also 
have supervisory bodies with judicial (or quasi-judicial) powers that can 
make decisions and even award damages. While the UN system of trea¬ 
ties, procedures, and bodies has swelled, the regional mechanisms have 
remained leaner. 

Here I look at all the main regional institutions. I devote more space to 
the institutions in Europe and the Americas, however, because they have 
developed more integrated and elaborate bodies of law. They also have 
devoted more substantial resources to building independent courts that 
can oversee implementation of these human rights obligations. 

EUROPE 

The most active regional system by far is the European one. The Conven¬ 
tion for the Protection of Human Rights and Fundamental Freedoms— 
created by the Council of Europe and in force since 1953—requires its 
(currently forty-seven) members to protect a wide range of human rights 
for all people within its jurisdiction. These rights are similar to those 
codified in the UN-based agreements—especially those protecting civil 
and political rights. While the Convention for the Protection of Human 
Rights and Fundamental Freedoms (also known as the European Con¬ 
vention on Human Rights) is the core of this regional legal system, gov¬ 
ernments have also adopted several supplementary protocols that, among 
other things, guarantee people’s rights to education and free elections and 
freedom of movement. Governments have also adopted distinct treaties 
that augment the convention. Those include the European Convention for 
the Prevention of Torture and Inhuman or Degrading Treatment or Punish¬ 
ment, in force since 1989—a treaty that creates not new norms but instead 
an enforcement regime based on unannounced visits to detention centers. 

At its start, this regional system was a means by which Europe’s liberal 
democracies could defend themselves from threats of authoritarianism 
and communism. It was based on state-to-state relations, with a griev¬ 
ance process that states controlled. Today, however, its role has changed, 
having moved away from an expression of identity and solidarity for 
Western Europe, and toward a constitutional model for an entire and 
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quite diverse continent. Its model is no longer one of state complaints but 
rather individual justice. Under this new model, people seeking to protect 
their rights can bring governments before an international court in search 
of justice. 49 That court, the European Court of Human Rights, was for¬ 
mally established in 1959 as part of the Convention for the Protection of 
Human Rights and Fundamental Freedoms. Seated in Strasbourg, France, 
it has been working full time since 1998. 50 Any person, group, or NGO 
claiming to be a victim of violations under the convention can, subject 
to some conditions, lodge a complaint with the court, so long as they 
have exhausted available remedies within the country where the abuse 
was supposedly committed, filed their complaint within six months of 
the final domestic decision, and the court has deemed their complaint 
admissible. 51 Despite these demanding requirements to file complaints, 
the court has become extremely active. It delivered about ten thousand 
judgments in its first fifty years and by late 2008, nearly one hundred 
thousand applications were pending its judgment. 52 

McKerr v. the United Kingdom (2001) is one example of the many in¬ 
dividual petitions that have come before the court. 53 In this case, Eleanor 
Creaney accused the government of the United Kingdom of Great Britain 
and Northern Ireland of failing to effectively investigate her husband’s 
death. Police officers shot her husband, Gervaise McKerr, while in transit 
in his vehicle in 1982. The court unanimously found the government in 
violation of the right to life under Article 2 of the European Convention 
and awarded the surviving family ten thousand pounds sterling in dam¬ 
ages, in addition to twenty-five thousand pounds sterling in costs, plus 
interest. 

Governments that have ratified the treaty can also lodge complaints 
against one another. About twenty-two states have done so, and several of 
those have been relevant to the development of the court’s jurisprudence. 
One example of an interstate complaint was filed by Cyprus against Tur¬ 
key in 1974 accusing the Turkish government, after it occupied Cyprus in 
1974, of depriving missing and displaced Greek Cypriots of their rights 
to life, home, and property, decent living conditions, and free elections. 54 
The court found Turkey to be in violation of several international ob¬ 
ligations under the European Convention and ordered the government 
to complete an investigation regarding the fate of missing Cypriots. Al¬ 
though Turkey cooperated with an investigation carried out by the UN 
Committee on Missing Persons, the court deemed it ineffective, and or¬ 
dered further investigation on the cause of death and responsible parties 
for those missing Cypriots. 55 In 2008, Turkey had still not complied with 
the court’s order for an investigation. 56 The court’s judgments, which are 
binding, can also require states to enact laws to stop future violations and 
pay compensation to victims. 
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The European system does not have a state self-reporting mechanism 
for its main conventions, but the Council of Europe’s Commissioner for 
Human Rights is vested with the authority to carry out investigative visits 
and monitor member states. 57 The commissioner’s monitoring mandate is 
broad; it chooses countries based on theme. In practice, it has focused on 
human rights issues it deems as particularly serious, or when requested 
to do so by the European Parliament or the state itself. Since 1999, the 
commissioner has visited each of the forty-seven member states of the 
European Convention on Human Rights (plus Kosovo) at least once. 58 
Turkey stands out as having received the commissioner a total of six 
times between 2001 and 2011. The European Council also publishes cor¬ 
respondence between the commissioner and foreign government officials 
following the visits along with follow-up reports. 

THE AMERICAS 

Though older, the human rights legal system in the Americas is less active 
than the European one. The American Declaration of the Rights and Du¬ 
ties of Man was drafted in 1948, several months before the UN Universal 
Declaration of Human Rights. Like the UN declaration, the American 
declaration is not a legally binding treaty, but many believe it is a source 
of obligation for the thirty-five governments of the OAS, much like the 
UN declaration is a source of obligation for all UN members. 59 

In 1959, the OAS created the Inter-American Commission on Human 
Rights to encourage its members to protect human rights. That body 
now oversees the American Convention on Human Rights, a treaty that 
came into force almost two decades after the OAS created the commis¬ 
sion and is the region’s first human rights treaty. Its obligations are far 
ranging, and include a prohibition against torture as well as cruel, inhu¬ 
man, or degrading punishment. It also covers civil, political, economic, 
social, and cultural rights, including children’s rights and the rights to 
life, personal liberty, a fair trial, freedom from ex post facto laws, pri¬ 
vacy, conscience and religion, expression, assembly, free association, and 
progressive development, among others covered in the UN treaties and 
more. 60 Subsequent regional treaties cover the rights of persons with dis¬ 
abilities, women, and indigenous peoples along with protection from 
forced disappearances and the death penalty, and even the intersection 
between the environment and human rights. The breadth of these treaties 
underscores that while the regional mechanisms are distinct, they often 
reinforce universal law. 61 

To enforce these obligations, the convention created the Inter-American 
Commission on Human Rights and vested it with the power to suggest 
that member states pass laws protecting human rights. The commission 
also prepares reports asking governments for information, assessing their 
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performance, and offering them advice on how better to protect human 
rights. 62 The seven members of the commission—who meet several times 
a year, often in their Washington, DC headquarters—also actively engage 
in their own fact-finding, typically undertaking a few dozen on-site evalu¬ 
ation missions per year. 63 

Although any resident of an OAS government that ratified the conven¬ 
tion can file a complaint with the commission, this regional arrangement 
shares with the UN treaties the fact that governments can block investi¬ 
gations that pertain to their country. Complaints may be lodged with the 
Inter-American Commission on Human Rights after all other avenues 
have been exhausted under the accused country’s domestic law. The com¬ 
plaints mechanism and the commission’s staff are active; in 2007, for 
example, about fifteen hundred such complaints were received. Never¬ 
theless, the commission resolves only a fraction, submitting just a dozen 
or so each year to the regional court (discussed in the next paragraph). 
And the commission’s reports, proposals, and recommendations are not 
legally binding. 64 

The nonbinding nature of the commission’s work reflects that the com¬ 
mission was designed to provide staff support that would make human 
rights practices more transparent. For binding adjudication and enforce¬ 
ment, the convention created a second body, the Inter-American Court 
of Human Rights. Though the court’s discussions are off the record, its 
judgments, which are final and cannot be appealed, are public. The court 
may issue orders, and even award compensation to victims for their fi¬ 
nancial losses, emotional harm, and litigation costs. Unlike the ICC, how¬ 
ever, it can only hear cases against governments that have ratified the 
convention and willingly accept the court’s authority; some governments 
in the Americas, including the United States, still have not done so. 65 

The case of Garrido and Baigorria v. Argentina provides an example 
of individual petitions that have been filed before the commission and 
submitted to this court. 66 In the late afternoon on April 28, 1990, near 
General San Martin Park in Mendoza, Argentina, a police officer detained 
Adolfo Argentino Garrido and Raul Baigorria, who were driving a car. 
Although their family members located the car at police precinct number 
five in Mendoza, they were told that the men were not being held at any 
police facility and that the car was picked up at San Martin Park where 
it had been abandoned. Like many Argentines during and after the mili¬ 
tary dictatorship, it appeared that Garrido and Baigorria had been forc¬ 
ibly disappeared. For five years, their families unsuccessfully brought the 
case to local and national courts, appealed to governmental authorities 
for assistance, and searched for the men at judicial, police, and medical 
facilities. Having exhausted all domestic recourse, they petitioned to the 
Inter-American Commission of Human Rights that their case be consid¬ 
ered by the court for violations of Garrido’s and Baigorria’s rights to life, 
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personal safety, personal freedom, and a fair trial under the American 
Convention of Human Rights. The commission investigated the case and 
then handed it to the court. In 1993, the court sentenced the state of 
Argentina to pay financial reparations in the sum of more than seven 
hundred thousand US dollars to the family members of both Garrido and 
Baigorria, investigate the events leading to their disappearance, and pros¬ 
ecute the responsible parties. By 2007, a majority of the reparations had 
been paid. The court ordered that outstanding payments be made and 
that the state provide a detailed report on its compliance with the 1998 
sentence in order to close the case. 

Despite cases such as Garrido and Baigorria v. Argentina, the inter- 
American court has been much less active than its European counterpart. 
According to legal scholars Laurence Heifer and Anne-Marie Slaughter, from 
its inception in 1979 until 2005, the court issued only 97 judgments, 17 
advisory opinions, and 148 orders for provisional measures—most of them 
after 1990. 67 

AFRICA 

The Organization of African Unity, the predecessor of the African Union, 
adopted the African Charter on Human and Peoples’ Rights—a treaty 
that came into force in 1986. 68 The charter, ratified by over fifty African 
governments, promotes many of the rights already enshrined in the UN 
treaties. The treaty requires its members to submit reports on legislative 
or other measures taken to fulfill human rights and freedoms enumerated 
within the charter. 69 

The treaty created the African Commission on Human and Peoples’ 
Rights, a quasi-judicial monitoring body similar to the UN Human 
Rights Committee. 70 The commission has the authority to collect docu¬ 
ments, study human rights problems in Africa, hold educational meet¬ 
ings, and encourage the work of national and local institutions concerned 
with human rights. It reviews reports on abuses and has the authority 
to appoint a special rapporteur to study a particular theme, problem, or 
country. After exhausting local remedies, any person, treaty member gov¬ 
ernment, or organization can submit a case to the commission alleging 
violations. 71 By 2003, the commission had received 120 communications; 
of the 46 they found admissible, the commission determined there were 
violations in 44 cases. The commission can make recommendations to 
governments, but these have no binding legal power. 72 The charter and 
rules of procedure also don’t provide for follow-up on the fate of the 
commission’s recommendations. 73 

The system in Africa also includes the African Court on Human and 
Peoples’ Rights. The court, which came into being in 2004 (though judges 
were first elected in 2006), is unusual compared to other human rights 


The International Human Rights Legal System • 59 

courts in that it can give an opinion about violations of not only the re¬ 
gional charter but also other international treaties, including UN ones. 74 
It can consider complaints at the request of its commission when the 
accused government accepts the court’s jurisdiction. Its decisions are 
binding. The Council of Ministers of the African Union, which includes 
representatives from each of the organization’s members, monitors the 
implementation of the court’s judgments. 

This court has not been active like the other regional courts. In 2004, 
before the court had ever heard a case, the African Union decided to merge 
it with the African Union’s principal court: the African Court of Justice. 
A formal legal instrument creating the new court was adopted in 2008. 75 
The result, the African Court of Justice and Human Rights, has not yet 
entered into force. When it does, it will have one section for general dis¬ 
putes and a separate section devoted specifically to human rights cases. 
For now, efforts are still under way to put the African Court on Human 
and Peoples’ Rights into operation until the new court is fully established. 

Some of the newest and most exciting developments in Africa are tak¬ 
ing place not in these human rights institutions but rather in subregional 
economic organizations such as the Economic Community of West Afri¬ 
can States. Although its core mission is to promote economic integration 
among its fifteen members, the Economic Community of West African 
States’ Court of Justice has competence to rule on human rights viola¬ 
tions. Since 2005, citizens have been allowed to file complaints directly 
with the court, even if local remedies have not been exhausted. The court 
made a groundbreaking decision in 2008 on slavery, convicting the gov¬ 
ernment of Niger for violating its obligations under international and 
national law to protect Hadijatou Mani from slavery, and obligating 
Niger to pay about twenty thousand (US) dollars in reparations. 76 More 
recently, the court ruled that all Nigerians are entitled to the right to 
education. 77 A tribunal in another economic organization, the Southern 
African Development Community, recently ruled against Zimbabwe for 
failing to pay compensation to torture victims. Barry Gondo and other 
victims of torture by security agents sued the state in Zimbabwe court, 
and then took the case to the Southern African Development Community 
when the government never paid the damages owed. 78 

THE ISLAMIC WORLD AND ASIA 

Europe, the Americas, and Africa are the only regions with their own 
human rights treaties as well as their own courts. Other parts of the 
world have only begun to move in the same direction. The Organisa¬ 
tion of Islamic Cooperation, which comprises fifty-seven states on four 
continents, was created to protect the interests of the Muslim world and 
promote international peace. In 1990, its member states signed the Cairo 
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Declaration of Human Rights in Islam, which proclaims, “All men are 
equal in terms of basic human dignity and basic obligations and respon¬ 
sibilities, without any discrimination on the grounds of race, colour, lan¬ 
guage, sex, religious belief, political affiliation, social status or other con¬ 
siderations.” 79 The Cairo declaration also affirms that human rights come 
from Shari’a, Islamic religious law and ethics. Like the UN Universal Dec¬ 
laration of Human Rights, this declaration is not binding law. Although 
there are no formal institutions empowered to enforce this declaration, 
Organisation of Islamic Cooperation member governments have been 
quite successful in promoting their group’s views inside the UN Human 
Rights Council, which allows access to more elaborate monitoring and 
enforcement mechanisms. For example, the Human Rights Council, in 
three separate 2008 resolutions, condemned Israel for its military attacks 
and incursions in Occupied Palestinian Territory along with its disregard 
for and removal of Palestinian settlements. 80 

In Asia, the Human Rights Charter, created in 1998, endorses the 
UN International Bill of Human Rights and other international instru¬ 
ments for the protection of human rights and freedoms. 81 This charter 
proclaims that international human rights norms and institutions should 
not be ignored in the name of state sovereignty. But the Asian charter was 
created by NGOs, and it has no binding value on governments in the re¬ 
gion. There is also an Asian Human Rights Commission, an independent 
nongovernmental body, but it has no legal authority over governments. 82 
These institutions were born of citizen advocacy, and are not part of the 
formal international or regional human rights legal system. 

Recently, the Association of Southeast Asian Nations, an organiza¬ 
tion created to accelerate economic growth, social progress, and cultural 
development in the region, has taken up institution building related 
to human rights. It inaugurated an Intergovernmental Commission on 
Human Rights in 2009. The commission’s mission is to assist association 
members in addressing human rights concerns, ensure that international 
laws are observed and implemented, and help ensure that people have a 
common understanding of universal human rights issues. 83 It makes deci¬ 
sions by consensus, meaning that each of its members can veto inconve¬ 
nient decisions. Individual governments can appoint or dismiss commis¬ 
sioners at their discretion. 


Popularity of International Law 

Even countries accused of awful human rights abuses, including many 
in which their leaders have masterminded atrocity, have chosen to par¬ 
ticipate in the legal system designed to prohibit these behaviors. 84 Today, 
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just about every state in the world is a party to at least one international 
or regional treaty protecting human rights. The result is that this system 
serves different, sometimes-incompatible functions for its members. 

This section explores this puzzle. It aims to explain why so many 
countries—even those largely unable or unwilling to comply—have rati¬ 
fied universal and regional human rights laws. It aims for general obser¬ 
vations about these patterns, although obviously the details matter a lot 
as well. Ratifying (or joining) a treaty can be easy or hard, depending on 
the state’s internal political process, and how many people and agencies 
are involved in passing a treaty into law. Sometimes, joining can also be 
personal. Egypt, for example, ratified the Convention on the Elimina¬ 
tion of All Forms of Discrimination against Women in 1981, after the 
president’s wife showed a special interest in the issue. 85 Mindful of those 
individual details, some general patterns have emerged. 

Governments participate in these international human rights laws 
and procedures for different reasons. Some join the system with the 
goal of following the rules. They either want to set a good example for 
other countries or reassure their own people that they are committed 
to human rights. 86 For instance, countries with a historic commitment 
to democracy, those on the path to democracy, and societies closely 
linked to Western cultural mores and practices, such as Christianity, 
have ratified some human rights treaties more readily. 87 Perhaps they 
believed in the treaties’ values and their own capacity to fulfill the treaty 
obligations. 

Imitation is another powerful motivation for participation in the sys¬ 
tem. Governments have been more inclined to ratify some treaties if their 
neighbors have done so. 88 Social camouflage intended to hide duplicitous 
behavior is one possible interpretation; social pressure from neighbors 
(with whom governments have many other interactions) to conform to 
worldwide norms of treaty participation is another. 

Certainly, some countries join this system duplicitously for public rela¬ 
tions purposes, with no intention of respecting the rules. As law professor 
Oona Flathaway puts it, “The ratification of a treaty functions much as 
a roll-call vote in the US Congress or a speech in favor of the temperance 
movement, as a pleasing statement not necessarily intended to have any 
real effect on outcomes.” 89 Many governments ratified the International 
Convention on the Elimination of All Forms of Racial Discrimination, 
for example, to communicate their disapproval of apartheid in South 
Africa, but had no intention in their own territories of combating rac¬ 
ism. 90 Others participate to secure specific benefits: to stay in the good 
graces of neighbors or trading partners, manage political pressure (India 
ratified the Convention on the Elimination of All Forms of Discrimi¬ 
nation against Women after Pakistan publicized abuses taking place in 
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Kashmir, an area that the two countries contest), or increase their chances 
of joining an organization (many European states have joined treaties to 
advance their case for membership in the European Union). 91 Latvia and 
Croatia are illustrations. 92 

The combination of these reasons helps explain why governments in¬ 
creasingly are joining the international legal system for human rights in 
large numbers. Some of this membership is automatic. All 193 members 
of the United Nations have, by virtue of their membership, already ac¬ 
cepted the Charter of the United Nations, which enshrines fundamental 
human rights and the dignity of every person. 93 Not all of them have 
promised to obey every single UN human rights treaty, though over time, 
the vast majority has been ratifying more of them. 

In Africa, the Americas, and Europe, a growing number of govern¬ 
ments are states parties to their regional human rights convention. All 
members of the Council of Europe have promised to put its Conven¬ 
tion for the Protection of Human Rights and Fundamental Freedoms 
into practice, and all are subject to the authority of the European Court 
of Human Rights. 94 Many European countries have promised to imple¬ 
ment the human rights laws of the UN part of the system too. Some 
also recognize the jurisdiction of the ICC. In the Americas, twenty-five 
governments are states parties to the American Convention on Human 
Rights (although fewer than half allow the In ter-American Commission 
on Human Rights to receive and examine communications in which one 
member government alleges that another has violated the convention). 95 
This means that many countries in the Americas have made commitments 
globally, through the United Nations, and regionally, through the OAS. 
Some have also recognized the jurisdiction of the ICC. Meanwhile, the 
African Union’s members, from Algeria to Zimbabwe, have ratified the 
African Charter on Human and Peoples’ Rights. 96 A couple dozen coun¬ 
tries, including Kenya and Mauritania, have ratified the protocol that 
created the African Court on Human and Peoples’ Rights. 97 More than 
half of African countries—Kenya and Uganda among them—have also 
accepted the jurisdiction of the ICC. These governments represent many 
regions of the world and many different types of political systems. 

The international human rights legal system has grown rapidly. Just as 
most advocates had hoped, it has attracted more states parties to a grow¬ 
ing number of treaties, procedures, and obligations. 


How Law Works 

Finally, before I turn to assessing the practical impacts of the international 
human rights legal system—a task that is taken up in the next chapters of 
this book—it is important to understand how this system was intended 
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to function, or what I call its “mechanisms of influence.” Answering that 
question isn’t easy because there isn’t a single architect of the system who 
can be consulted. Fortuitously, however, a body of legal and social science 
literature has emerged that tries to understand how legal institutions are 
intended to influence behavior, and much of that research has focused 
especially on human rights. That work points to two main explanations: 
coercion, such as fines, sanctions, and other forms of payment or punish¬ 
ment, which can have a direct impact on behavior while also deterring 
abuses in the future. And persuasion, such as techniques that foster so¬ 
cialization, shared understandings, and information as well as legitimacy. 
These factors overlap, to be sure, but laying them out starkly and dis¬ 
tinctly helps set the scene for my evaluation later of how the international 
system for human rights actually performs in practice. 

First is coercion—a model in which international law works, in part, 
much as domestic legal systems operate through monitoring and enforce¬ 
ment along with the meting out of penalties for deviant behavior. Some 
international human rights laws and institutions were designed to coerce 
governments as well as their accomplices to improve their human rights 
practices—that is, compel compliant behavior by force, intimidation, or 
authority, and deter noncompliance by the presence of credible punish¬ 
ments. Coercion has a sunnier side as well, for it can include rewards 
to governments and individuals that engage in good behavior. Increas¬ 
ingly, the international legal system is developing procedures designed 
to change perceptions about the costs of violating human rights (and 
the benefits of compliance) in order to punish and deter crime. 98 Most of 
such efforts focus on ways to raise the costs of abuses through defining 
the law, monitoring, and publicly exposing violations. 99 International ad¬ 
judication is supposed to raise the costs of abuses for specific perpetrators 
who are caught and tried, and it could deter other potential criminals if 
they fear similar punishment—such as fines or even jail time. 100 This, in 
turn, should help or encourage domestic courts to hold their own govern¬ 
ment representatives legally accountable for violations of international 
human rights laws. 101 And institutions such as the United Nations could 
empower global activist networks, interest groups, or citizens to insist 
that their governments live up to international legal norms, or if they do 
not, then punish them—by voting leaders out of office. 102 

Second is persuasion—a model in which international law works, in 
part, through socialization, the creation of shared understandings, trust, and 
learning. The goal of building coercive power has inspired many of the 
legal institution-building efforts I have discussed above—notably the cre¬ 
ation of independent tribunals, investigative commissions, and the like. 
But coercion is not the core of the international legal process. The inter¬ 
national human rights system cannot enforce the law using rewards and 
punishments alone; it needs willing obedience. 103 International human 
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rights law was designed to improve state practice partly through a trans¬ 
national process that spreads information about the global norms that 
protect human rights, stirs up debate and interpretation of those norms, 
shames violators, and eventually teaches people to value those ideas as 
part of the legitimate social order in which they live while embedding 
those values in society’s institutions. 104 The goal of persuasion is self¬ 
regulation—people abide by the law because they think they should, re¬ 
gardless of whether they think they’ll be punished for lawbreaking. 105 
This active teaching and internalization process is time consuming be¬ 
cause it works by changing people’s minds about what they are doing. 
Persuasion makes actors behave differently, not because they stand to 
gain money or power from following the rules, and not because they are 
deterred by the possibility of jail time, but rather because they learn the 
proper way to act, and come to believe in the values of the human rights 
system along with the legitimate authority of the law as well as its proce¬ 
dures and arbitrators. 

International human rights laws and institutions—even courts—were 
intended to work this way by providing government representatives 
with opportunities and venues to debate and define the issues, pressure 
one another, and learn. They also provide information and opportunities 
for activists and the media to take up dialogues with governments about 
abuses happening in their countries. 106 They are supposed to get more 
people, especially legal professionals and business interests, involved in 
the human rights movement and give them access to more mechanisms, 
such as using courts and other legal avenues, to pressure governments to 
protect human rights and interpret legal norms. They are meant to foster 
conversations between activists, legal professionals, and governments. 107 
And they are intended to prompt diplomatic exchange between govern¬ 
ments, create authoritative expertise, and foster peacemaking communi¬ 
cation to teach governments about as well as convince them to take up 
global human rights norms locally. 108 

This second mechanism—persuasion—relies heavily on interaction, dia¬ 
logue, and debate. When government officials consider ratifying a human 
rights treaty, they must debate—and may therefore come to believe in— 
its merits. 109 Monitoring abuses and reporting on them can help distin¬ 
guish the accidental and tolerable abuses from the deliberate and terrible 
ones, and that should promote an exchange of ideas about how best to 
punish or prevent the worst abuses. 110 One reason that there is so much 
evidence that international laws are particularly influential in some types 
of democratic governments—a topic I examine in more detail in chapter 
5—is that democracy, by design, promotes this kind of dialogue and elec¬ 
toral accountability. 

International legal mechanisms can help the persuasive process in many 
ways. For example, bringing in new information about abuses through 


The International Human Rights Legal System • 65 

monitoring should also trigger government representatives to think care¬ 
fully about their actions and force them to explain themselves. This pro¬ 
cess of reflection and justification could change their beliefs about what is 
tolerable behavior and create new values to guide their future actions. 111 
Information about other countries’ efforts to take up global human rights 
norms could prompt government leaders to think about their own ac¬ 
tions and encourage them to endorse these values, too. 112 Even declara¬ 
tions that have no binding legal effect, such as the Universal Declaration 
of Human Rights, were designed to have moral force and offer a compass 
to guide what actions are legitimate. 113 

So far I have looked at two different (though complementary) views 
of how law works: one based on coercion, and the other rooted in acts of 
persuasion through the spread of information, debate, the creation of 
shared understandings, trust, and socialization. For persuasion especially, 
legitimacy is central to the process. By creating legal customs and a re¬ 
sponsibility to obey them, legitimate international human rights laws and 
institutions could seep automatically into governments’ agendas, poli¬ 
cies, and practices as well as people’s ways of thinking about their ac¬ 
tions. 114 In an environment rich with legitimate norms and procedures, 
it is hoped that potential perpetrators will experience pressure to follow 
the rules: the psychological or social costs of breaking these rules (shame 
and isolation) is higher than if international law were widely seen as il¬ 
legitimate, as are the benefits of compliance (praise and social status). 

Legitimacy is important, as well, because it might lead people to com¬ 
ply even when governments have not ratified a treaty. The existence of 
the international human rights legal system by itself should influence how 
governments as well as individual perpetrators think about the accept¬ 
ability of abuses. A good example of this is universal suffrage, which 
spread almost like a virus once it began, giving women almost every¬ 
where the right to vote. According to this view, the human rights legal 
system works by broadcasting the best human rights practices, which 
could create an environment conducive to improving respect for human 
rights. 


Conclusion 

With human rights norms now defined by many international treaties, 
enforced by several international and regional courts, and accepted on 
paper by governments just about everywhere, many people are convinced 
that further legalization, ideally global legalism, will lead to a better, safer, 
more peaceful world. The way forward, they envision, is making more 
law open to participation by all governments. More perpetrators of abuse 
will be brought to justice. More will abide by the law because they fear 
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the consequences if they disobey. More people in more countries will 
come to see these obligations as legitimate, and so obey them willingly 
because they will learn to believe in them and trust that law represents 
the right values. And the culture of law will become a culture of rights. 

These are the hopes behind the international human rights legal system 
and its growth. How well, in fact, does this vast array of existing interna¬ 
tional legal institutions protect human rights? They could coerce or per¬ 
suade perpetrators to stop committing crimes, and dissuade others from 
trying. But in reality, do they? The next two chapters provide answers. 


5 


Scholarly Perspectives 


The last chapter outlined the large and growing system of international 
laws and procedures that is tasked with protecting human rights. The 
next three chapters, from different perspectives, will look at whether 
those legal institutions are actually associated with protecting human 
rights. No single vantage point can capture the richness of experience 
with human rights law. All three perspectives, however, suggest that the 
actual implementation of the system’s norms is highly uneven. Compli¬ 
ance with international norms is highest in countries already primed to 
protect human rights—notably in some established and emerging democ¬ 
racies. Yet human rights abuse continues apace because most countries 
are, with a few exceptions, not fully implementing most international 
human rights legal commitments. 

This chapter examines scholarly research on international human rights 
law. That work takes many different forms, but I concentrate on research 
that is highly systematic—most of which is based on historical statistics 
and carried out by social scientists. As more governments join the inter¬ 
national human rights legal system a wealth of statistical evidence has 
amassed. Scholars have seized on that data and learned a lot about how 
the international human rights legal system actually works. 

While there are weaknesses in such research, scholarship that is sys¬ 
tematic, impartial, and statistical also offers many strengths. It is a good 
starting point for an unbiased assessment of whether (and perhaps how) 
human rights law is linked with the actual protection of human rights. 
It allows for the identification of big trends that aren’t readily visible in 
single examples or case studies. 

The systematic, scholarly study of international human rights law fits 
broadly into two main categories. First are studies on the process of inter¬ 
national law, such as on how judges in human rights tribunals make deci¬ 
sions. Second are studies that look for relationships between the presence 
of law (and laws of different types) and actual changes in human behavior. 
Some of that work also helps reveal which of the causal mechanisms dis¬ 
cussed in chapter 4—that is, coercion and persuasion—are at work under 
different circumstances. I devote most of this chapter to this second cat¬ 
egory of research because it raises the largest questions surrounding when 
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and how the law actually affects human rights violations. I also look at 
the main weaknesses of this kind of statistical research. My goal in focus¬ 
ing on weaknesses is not to disparage such research—in fact, much of 
my own research uses these methods—but rather to explore where this 
kind of research leads to robust conclusions and where other perspectives 
(which I examine in chapters 6 and 7) are needed for the full picture. 


Legal Process 

The first area of systematic research on international human rights legal 
institutions concerns the processes through which laws are made and ad¬ 
judicated. That work has looked, principally, at two main aspects of legal 
process. One is the UN-based decision-making system, and the other is 
the work of judges. In both those areas, one of the central findings is that 
decisions made within the human rights legal system—perhaps as with 
any legal system—are quite political and sometimes even personal. De¬ 
cision making within these legal processes exhibits a variety of biases 
reflecting the values and positions of key decision-making individuals as 
well as some of the ideologies and political interests of the states that ap¬ 
point or elect them. Decision making is also infused with strategy: key de¬ 
cision makers, aware that others are also making decisions, maneuver to 
increase the influence, relevance, and legitimacy of their own institutions. 

UN DECISION MAKING 

The research shows plainly that decision making about human rights in 
the United Nations has a long track record of favoritism. For example, 
consider the practice of shaming—one of the most important activities of 
the (now-defunct) Commission on Human Rights and most other inter¬ 
national bodies that oversee human rights. Until it was replaced by the 
Human Rights Council, the commission was the principal intergovern¬ 
mental body within the UN system responsible for promoting human 
rights, and much of its work was through the mechanism of shaming. By 
making abuses public, it was thought, the commission would generate 
peer pressure and also mobilize domestic actors to pressure governments 
to change their behavior. 

For decades, the commission made decisions to engage in confidential 
investigations of alleged violations of human rights by countries, issued 
statements of consensus expressing concern about alleged violations, and 
passed formal resolutions publicly condemning abuse. And for decades it 
let particular countries off easy. For example, systematic research has 
shown that countries that participated in UN peacekeeping operations 
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were less likely to be criticized, perhaps as a quid pro quo for their contri¬ 
butions to these missions. Moreover, commissioners were frequently re¬ 
luctant to target the governments of other commission members or pow¬ 
erful countries, even when there was evidence of human rights abuses. 1 

Decision making in another body, the Human Rights Committee—the 
UN treaty body responsible for civil and political rights—has been just as 
irregular. It does not give equal treatment in making rulings or requiring 
compensation for all victims, and it is erratic in how it oversees the dif¬ 
ferent bodies of human rights law. Claims that a government has violated 
a person’s due process rights, civil liberties, or political freedoms have 
been the most likely to lead to a ruling in the victim’s favor. But the com¬ 
mittee has tended not to rule in favor of victims for claims pertaining 
to suffrage or the rights of women or children. Meanwhile, it has found 
democratizing countries to be in violation much more often than other 
countries—including countries where abuses were much worse. It has 
also exonerated these democratizing countries of wrongdoing at much 
lower rates than other categories of abusers. 2 

JUDGES 

Perhaps these findings of favoritism simply reflect the political realities 
of the United Nations. If favoritism were the by-product of the UN sys¬ 
tem, then perhaps less favoritism would be evident in settings that are re¬ 
moved from the UN system—such as regional parts of the human rights 
legal system, whose members tend to have closer cultural, economic, and 
political ties. Similarly, perhaps there is less favoritism in those regional 
institutions where decisions are controlled by supposedly independent 
judges. 

In fact, research suggests that even judicial appointments to regional 
human rights courts are shaped by political considerations, and these 
considerations influence the work of the courts. For example, some judges 
on the European Court of Human Rights have taken a more activist 
stance about the reach of the court than others. This judicial philosophy 
is systematically linked to the political ideology of the appointing govern¬ 
ment: left-wing governments have been more likely to appoint activist 
judges than right-wing governments. Similarly, aspiring EU members and 
governments that favor integration within Europe tend to favor activist 
judges; right-wing governments and those with no aspirations to join the 
European Union, by contrast, appoint judges who are more conservative 
about the scope of the court’s jurisdiction. 3 

The fact that national political agendas are reflected in the judicial 
appointment process raises the concern that judges on these courts can’t 
be trusted to resolve disputes impartially. 4 Indeed, research on judicial 
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decision making on human rights courts shows that these judges have 
not always been evenhanded, although scholars disagree over whether 
judges reveal a systematic national bias in rulings. On the European 
Court of Human Rights, judges rarely have been lone dissenters in favor 
of their own government when it was accused of human rights violations. 
But they have been more likely to rule in favor of their own country 
when other members of the bench join the decision, although that fa¬ 
voritism has rarely been pivotal in cases. Judges close to retirement have 
tended to favor their own government, as have judges with diplomatic 
backgrounds—perhaps because such judges are more inclined to act like 
bureaucrats and fear the future consequences for employment back at 
home if they make inconvenient decisions. Judges have also been more 
inclined to favor their own government when ruling on issues that con¬ 
cerned the security of their country. 

Clearly, ideology and political maneuverings have played a role in 
how the system’s judges, commissioners, and governments make deci¬ 
sions about human rights. This insight helps to explain why, as I’ll discuss 
in the next section, the impact of international law has been muted in 
some settings, especially when the law is highly politicized and conserva¬ 
tive governments reign. It also helps to clarify why the impact of legal 
procedures appears to be much more noticeable in states that are newly 
democratizing and keen to join Western political groups such as the Eu¬ 
ropean Union. These are the very settings where governments are already 
more inclined to allow their abuses to be investigated and their judges on 
international tribunals to behave independently. 


Legal Effectiveness 

Now I turn to research that has examined the topic that is ultimately 
most important: the relationship between international law and human 
rights behavior. There is no doubt that lawbreaking is widespread; 
human rights treaties and norms are not universally or broadly obeyed. 
The questions that matter most, though, are what conditions determine 
when human rights behavior corresponds with legal norms, and how 
legal norms influence behavior. Scholars have used statistical techniques 
to explore these questions. Of course, this kind of statistical research is 
extremely complicated, and caution is needed when interpreting the re¬ 
sults. The exact mechanisms at work can be hard to pin down, and they 
vary by type of government. Nonetheless, over the last decade, scholars 
employing statistical methods have made a lot of progress. Their work 
has examined both the broad categories of human rights that make up 


Scholarly Perspectives • 71 


most of the canon of human rights law: civil and political rights, on the 
one hand, and economic, social, and cultural rights, on the other. I now 
evaluate what we have learned in both. 

CIVIL AND POLITICAL RIGHTS 

Statistical studies have revealed the most about civil and political rights, 
perhaps because these rights have been of keenest interest to the orga¬ 
nizations that collect the most useful global, historical data on human 
rights. 5 That statistical research shows, with high confidence, that as 
countries become more democratic they tend to do a much better job of 
protecting civil and political rights. A maturing or advanced democracy 
also tends to be better at adopting the national procedures needed to 
comply with international legal obligations. It appears that democratic 
countries that ratify human rights treaties are quite likely to obey those 
laws for two reasons: democratization leads to internal political contests 
that foster accountability, and it also improves most country’s ability to 
comply with international law. 

The record of democracies in adhering to international human rights 
laws doesn’t simply reflect that democracies are always prone to protect 
human rights whether or not they are inscribed in international law. 
Compared with mature democratic governments that don’t ratify trea¬ 
ties, the ratifying democracies have even better human rights records. 
For example, the European Convention for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment is associated with 
less torture in democratic countries that have formally joined this inter¬ 
national law. Countries in the Americas that ratify the Inter-American 
Convention to Prevent and Punish Torture also torture less than those 
American countries that do not ratify the treaty. 6 (That finding holds 
so long as ratifiers have strong domestic civil societies that actively par¬ 
ticipate in international NGOs.) 7 In addition to these findings regard¬ 
ing torture, statistical research points to the same conclusion in terms of 
countries that join the UN Convention on the Elimination of All Forms 
of Discrimination against Women. 8 

In short, most advanced democratic countries that agree to obey human 
rights laws abide by them relatively well. That outcome is probably partly 
a matter of coincidence, since some would act the same even without in¬ 
ternational laws. But it also partly reflects self-interest, given that some 
don’t want to be found in violation of international law when political 
parties must face open national competition in elections. The good com¬ 
pliance record of these countries probably also partly reflects national 
identity, because protecting human rights is an essential feature of liberal 
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democracy. The democracies most willing to observe legal norms also 
may be the ones most willing to join the system—a topic I discuss more 
below in regards to legal norms prohibiting torture. 

There is some indication that international human rights legal norms 
might also encourage advanced democracies to make human rights issues 
a larger part of their foreign policy agenda. This effect has been explored 
notably in activist democracies—countries that tend to do a good job of 
protecting rights at home while also devoting resources to helping victims 
in other parts of the world by putting pressure on other governments to 
respect human rights. (I look at the behavior of those steward states more 
closely later in this book.) Two political scientists from Columbia and 
Princeton universities recently conducted a survey of several thousand US 
residents. They wanted to know whether international human rights law 
influenced people’s decisions to support US government action to protect 
human rights in Myanmar. They found that Americans were more willing 
to support actions intended to punish Myanmar’s military junta when 
they were aware that a government had violated nonbinding legal prin¬ 
ciples spelled out in the Universal Declaration for Human Rights. (Inter¬ 
estingly, this willingness did not increase when people were informed that 
the conduct also violated a specific treaty commitment—suggesting that 
it matters a lot more for voters whether a norm exists than if it is written 
into binding treaty law.) The effect of the law was most evident for lesser 
crimes, such as forced labor without compensation. Still, Americans were 
unwilling to support any punishment if they believed that might under¬ 
mine other US interests, regardless of the law. 9 

It isn’t surprising that international law is associated with protections 
for civil and political rights in advanced democracies; after all, those 
are the countries that are often driving the formation of international 
human rights law and already have the conditions in place to protect 
human rights at home and push them abroad. Yet a body of statistical 
evidence has emerged showing that international law is also associated 
with protection for some human rights in some countries that are democ¬ 
ratizing and at earlier stages of economic development (which itself fre¬ 
quently correlates with democratization). 10 For example, Beth Simmons 
concludes that international law has improved protection of human 
rights in countries “in flux,” with some democratic experience, where, she 
argues, law sparks political mobilization. 11 Those like Chile that have rat¬ 
ified treaties—protecting civil and political rights as well as women, and 
outlawing torture—are the more likely ones to grant rights to freer reli¬ 
gious practices, improve educational opportunities for girls, and use less 
torture. This may be because the treaties influence the policy agendas of 
policy elites in these countries, pave the way for domestic human rights 
litigation, or provide information or other tools around which advocates 
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mobilize politically. The scholarly research in this area is clear in showing 
some association between law and human rights protection, but it has 
been a lot harder to pin down the causal reasons for that association. 

That’s all good news. 

Behind these upbeat associations between some treaties and some 
human rights in some countries at various stages of democratization, the 
statistics also show that the laws generally don’t relate well to protections 
for human rights in settings where rights are most in jeopardy. Many 
governments that have ratified human rights treaties fail to comply. They 
do not protect human rights—including the rights to be free from murder, 
torture, forced disappearance, and political imprisonment—any more 
than do governments that have not ratified these treaties. 12 Even many 
years after governments ratify these treaties there isn’t any apparent cor¬ 
responding change in behavior—at least not that the statistics can distin¬ 
guish. Scholarly studies have devoted much attention to understanding 
which types of governments display these worrisome patterns. 13 

Figure 2 summarizes what we know about changes in levels of govern¬ 
ment-sponsored murder, torture, political imprisonment, and forced dis¬ 
appearances as well as other violations of political rights and civil lib¬ 
erties, including censorship and the suppression of political association 
along with workers’ rights. 14 These data make it possible to track over 
time whether reported levels of abuse improve, degrade, or stay about the 
same. Figure 2 does that with a twist: it links those data to ratification 
of the principal global treaty that outlaws such abuses: the International 
Covenant on Civil and Political Rights. Some countries’ human rights 
protections improve (solid lines); others decline (dashed lines). Yet there 
is little change—for better or worse—even decades after most countries 
ratify. As the dotted lines show, the vast majority of countries keep acting 
the way they did before they ratified. (Because this chart looks backward 
in time—at the number of years since countries ratify the treaty—there is a 
strong tendency for all lines to slope downward. As is normal with treaties, 
total ratifications of this covenant have grown with time, and thus there 
are many fewer countries that have been ratified members of the treaty for 
the full thirty-six years since that treaty has been in effect than those that 
have joined more recently). 15 

Of course, this is just an illustration of the relationship between two 
trends—that is, membership in a particular treaty and changes in the 
reported presence of human rights abuses. It doesn’t tell us much about 
the other forces that play into these trends; nor does it reveal what would 
have happened without the covenant. Other statistical techniques, how¬ 
ever, do allow for more precise statements about the relationship between 
participation in laws such as this treaty and actual human rights behav¬ 
ior, while controlling for lots of other factors that are at work as well. 


Number of States Number of States Number of States 
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Figure 2. Changes in human rights violations in the member states of the UN 
Covenant on Civil and Political Rights, over time since ratification. 


In a groundbreaking statistical study, law professor Oona Hathaway 
found that for most ratifying countries, treaties outlawing torture or pro¬ 
tecting civil and political rights did not clearly relate to improved human 
rights practices such as the incidence of fair trials or the protection of 
civil liberties. 16 Democracies may be generally (though not always) re¬ 
spectable law abiders, but Hathaway’s research shows that many other 
states have a long history of breaking these laws. Most countries don’t 
obey international laws they readily endorse. Among the many coun¬ 
tries with weak legal systems (for example, Angola, Belarus, Cameroon, 
Myanmar, and Tajikistan) or endemic abuse (say, Bangladesh, Colombia, 













Scholarly Perspectives • 75 


Ethiopia, and North Korea), treaties do not correspond with protections 
for human rights. 17 These kinds of places, with perhaps a few exceptions, 
seem largely immune from the influence of most international human 
rights laws; at the very least, the laws are not associated with growing 
protections for human rights. 

More disturbing is the evidence that participation in some treaties cor¬ 
relates with worse human rights behavior. That is, some countries that 
ratify some treaties actually engage in violations of those rights more 
frequently after they ratify than countries that do not ratify. 18 Autocratic 
governments (like Sudan) that agree to abide by treaties protecting civil 
and political rights actually murder, kill, torture, and take political pris¬ 
oners more often than countries (like Qatar) that don’t ratify. 19 

Sometimes, these upticks in violence happen during a crisis. In such 
circumstances, one of the central challenges for legal mechanisms is to 
offer enough flexibility so that governments can manage the transient cri¬ 
sis while not letting governments use that flexibility as a means of perma¬ 
nently avoiding human rights obligations. Several human rights treaties 
do this by allowing states to derogate—for example, a temporary suspen¬ 
sion of certain civil and political liberties—in response to an emergency. 
The drafters of these treaties placed restrictions on derogations, and they 
also required states to notify others about their use of derogations and 
follow monitoring procedures to help reveal whether they are comply¬ 
ing. The statistical evidence suggests that most democratic governments 
derogate when facing a severe crisis and don’t usually keep derogations in 
place indefinitely. Autocratic governments, such as Sudan, also derogate 
from their legal commitments. But they are much less likely to provide in¬ 
formation about which of their treaty commitments they are suspending 
and also prone to keep suspensions in place for years. 20 Moreover, when 
these countries derogate, they tend to step up human rights violations of 
many types—even of those peremptory norms against murder and tor¬ 
ture that are not derogable. 21 

These facts fly in the face of what the architects of the human rights 
system had originally envisioned. Their vision was that states would 
agree to treaties; through that process they would also come to internal¬ 
ize those obligations into society, politics, and local legal custom. And 
where architects added flexibility in treaties—such as through derogation 
mechanisms—the flexibility would be used to make human rights law 
more effective and not as a disingenuous escape mechanism. 

No one really knows why treaties sometimes correlate with worse 
human rights. Maybe treaties allow leaders to do even more terrible things 
than they would if there were no treaties. Perhaps advocates inside and 
outside such countries put a spotlight and pressure on governments to 
join treaties, but the spotlight shifts once the government joins. Maybe 
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the presence of binding treaties inspire people openly to fight for their 
rights, prompting more government crackdowns. 

Whatever the reasons for this poor (or even inverted) link between 
some human rights treaties and actual protections for human rights, the 
systematic scholarly research paints a dismal picture of the ability of in¬ 
ternational law to protect human rights among the world’s most vulner¬ 
able populations. 22 In 2011 Freedom House, an independent watchdog 
organization that advocates for democracy and human rights worldwide, 
released its annual report identifying the world’s worst human rights 
abusers, where, it explained, “state control over daily life is pervasive, 
independent organizations and political opposition are banned or sup¬ 
pressed, and fear of retribution for independent thought and action is 
ubiquitous.” 23 There were nine states on that list—Burma (Myanmar), 
Equatorial Guinea, Eritrea, Libya, North Korea, Somalia, Sudan, Turk¬ 
menistan, and Uzbekistan. Eight more were on the threshold—Belarus, 
Chad, China, Cote d’Ivoire, Cuba, Laos, Saudi Arabia, and Syria. Every 
single one of these states outright violates at least one or more global 
human rights treaty that it has formally ratified and committed to honor. 

While the systematic research on dictatorships is quite robust, the prob¬ 
lems aren’t restricted to just those countries. Even democracies are pro¬ 
voking concern. Many close their eyes to some human rights obligations— 
not just obligations to protect economic, social, and cultural rights but 
even, at times, their promises not to engage in torture. Emilia Powell and 
Jeffrey Staton believe that the key to this problem, which they have stud¬ 
ied in the context of torture, lies with an effective domestic legal system 
to protect human rights. 24 Enforcement of human rights laws generally 
occurs in domestic legal systems, where local trials for past human rights 
violations might deter some future abuses. 25 The problem is that the 
countries with the most effective judicial systems have been hesitant to 
join international treaties outlawing abuses because they don’t want to 
be held accountable. The very factor that raises compliance (an effec¬ 
tive judiciary) discourages the ratification of international treaties. Such 
research suggests that efforts to improve the quality of domestic legal 
systems might have little impact on the effectiveness of the international 
human rights legal system, although clearly judicial strengthening has 
many other benefits as well. 26 The answer to the problem of human rights 
may not be more international law but instead more accountable domes¬ 
tic legal systems. 27 

These nuanced conclusions about compliance with human rights law 
might surprise readers who mostly have heard about the system’s big 
victories, such as attempts to prosecute mass murderers like Augusto Pi¬ 
nochet and Charles Taylor. 28 And they might make you wonder whether 
international courts have more influence on human rights than weakly 
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enforced treaties or broken local courts. After all, international courts 
like the ICC were created to hold the perpetrators of certain crimes of 
concern accountable to the international community. They were designed 
to work precisely in settings where domestic legal remedies have been ex¬ 
hausted or simply don’t exist. These courts are supposed to be influential 
even without their own police force, in part through deterrence created in 
high-profile cases, in part through redefining the meaning of law. 29 

There is growing systematic research on how these courts work and 
whether they are actually linked, as intended by their architects, to grow¬ 
ing protection for human rights. There is some global, historical evidence 
that states under their jurisdiction act differently. Democracies in the 
ICC, for example, have been less likely to sign agreements not to sur¬ 
render US citizens to that court; some scholars interpret this as proof that 
the ICC constrained these states’ behavior. 30 (The United States is not a 
signatory to the ICC and has attempted to get other countries to sign side 
agreements that would nullify the effect of the ICC for US citizens, such 
as US soldiers.) Among the few dozen nondemocratic states in the ICC, 
membership in the court has been associated with a hiatus (or even ter¬ 
mination) of civil war and more durable peace accords, although it’s un¬ 
known whether the court actually provoked those improvements. 31 In 
general, reliable facts and assessments of the influence of the ICC are 
scarce, in part because the court is relatively new, few warrants have 
actually been issued, and even fewer cases have been tried—all of which 
makes it hard to do the kind of statistical analysis that is really needed to 
determine whether the ICC is actually connected to certain outcomes or 
the correlations are merely spurious. 

There is more reliable information about the two regional courts—in 
Europe and the Americas—that have been in operation for longer and 
are also more active. The emerging statistics, although still in short sup¬ 
ply, reveal that there is some relationship between the operation of re¬ 
gional legal mechanisms and actual protections that governments offer 
for human rights. In Europe, for instance, the European Court of Human 
Rights has produced many judgments on lesbian, gay, bisexual, and 
transgender issues. Such rulings have increased the probability that coun¬ 
tries, including defendants, adopt legal reforms to expand these human 
rights. Nonetheless, implementation of the court’s rulings remains partial 
and imperfect. There is only a small chance that a government will actu¬ 
ally implement a fully compliant policy after a court ruling. 32 Compliance 
with the court’s rulings on most allegations of human rights abuse has 
been politically divisive and frequently unpopular. 33 Overall, states have 
been more likely to take action in response to the court’s orders when it 
has been easy to do so, such as by paying judgments that involve only 
small sums of money or covering court costs. They have been less willing 
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to react when the court ordered them to amend, repeal, or adopt new 
laws, punish perpetrators, or restore rights to victims. When the court’s 
orders have been costly, countries have rarely implemented them. 34 Sim¬ 
ilar findings hold for the inter-American court, where states with serious 
human rights problems rarely have complied all the way, no matter how 
the court’s judges have crafted their decisions. 35 

ECONOMIC, SOCIAL, AND CULTURAL RIGHTS 

We know less from the statistics about what role international laws play 
in the protection of economic, social, and cultural rights. In part that is 
because there is no consensus on how exactly to measure these viola¬ 
tions. 36 This relative scarcity of systematic empirical research also reflects 
that most international courts don’t actually take up these issues. 

Despite these obstacles to systematic, scholarly research, some analysts 
believe that laws such as the UN International Covenant on Economic, 
Social, and Cultural Rights motivate people to hold their governments ac¬ 
countable. 37 The underlying logic for why international law may be associ¬ 
ated with protecting these rights is similar to the logics described earlier. 
In democracies, for instance, voters favor politicians that adopt policies 
that tangibly improve social welfare and align with established, legitimate 
norms. The presence of courts—both within countries and to a lesser de¬ 
gree international courts—can lead to greater accountability as well. 38 

One example is Colombia. On February 3,1997, the National Human 
Rights ombudsman, Jaime Cordoba Trivino, filed an appeal with the 
Constitutional Court of Colombia against the Ministry of Environ¬ 
ment and Occidental Petroleum, Inc., on behalf of the U’wa indigenous 
group. 39 The appeal aimed to revoke Occidental’s license to develop an 
oil project on indigenous lands. The ombudsman alleged that because the 
community had not been consulted about the project, its fundamental 
rights—including property and environmental rights—had been violated. 
The Constitutional Court decided in favor of the U’wa, “on the principle 
that participation through consultation [is] a fundamental right, because 
it is an essential way to preserve the ethnic, social, economic and cultural 
integrity of indigenous communities and, thus, to ensure their survival 
as a social group.” 40 It ordered a consultation between the relevant par¬ 
ties. Dissatisfied with the conditions of the consultation, the U’wa filed a 
petition before the Inter-American Commission on Human Rights. The 
commission requested that the project not be carried out on sacred indig¬ 
enous land and initiated a negotiation process to remedy the conflict. In 
2002, Occidental Petroleum reported that it would abandon the effort, at 
least temporarily, due in part to the costs of the U’wa issue. 41 
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While this anecdote is encouraging, others suggest that governments 
often violate these international legal norms and face few penalties within 
courts or politics. Norms that should be incorporated into domestic legis¬ 
lation generally are not honored. People who have their economic, social, 
and cultural rights violated are usually among the most disadvantaged 
and thus usually do not have the resources to obtain legal redress. Litiga¬ 
tion, when it occurs at all, frequently addresses narrow issues, leaving 
in place the fundamental causes in the abuse of economic, social, and 
cultural rights. 42 

New work in social epidemiology is beginning to look carefully at 
the role that law can play in facilitating the human right to health—a 
right articulated in the UN International Covenant on Economic, Social, 
and Cultural Rights. 43 But the systematic research done on this topic is 
focused much more on domestic conditions, including the role of law 
within a society and other organizing factors. Such research confirms 
what was already widely known, which is that laws on the books do not 
translate easily into practices on the street and the behavior of key actors 
such as law enforcement officers. When it comes to drug policy, for in¬ 
stance, many police are ignorant about their legal obligations, and simply 
providing them with more accurate information does not change their 
enforcement behavior to conform to the law. 44 

Work of this type is suggestive, but it still hasn’t advanced to the point 
where there is much of a demonstrable relationship between interna¬ 
tional legal obligations and actual protections for economic, social, and 
cultural rights within most countries. The work that has been done in 
this area indicates that the relationships are likely to be similar to what 
I concluded in my evaluation of the research on civil and political rights, 
which is that for some states, international law leads to protection for 
human rights, but in the places where the abuses are most prominent, 
the law probably has the least rapport. If anything, the relationships are 
probably even weaker in the area of economic, social, and cultural rights 
because the rights are harder to translate and measure. Moreover, domes¬ 
tic factors—such as cultural norms and the organization of the national 
economy—are of paramount importance and probably swamp the par¬ 
ticular influences of international legal norms and procedures. 

MECHANISMS OF INFLUENCE 

Whether the rights in question are civil and political, or economic, social, 
and cultural, international laws probably influence protection of human 
rights behavior in different ways. Chapter 4 looked at those mechanisms 
broadly under the headings of coercion and persuasion; here I consider 
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what’s been learned from research that has tried to identify exactly which 
of these mechanisms is actually at work under different conditions. 

A central insight from this research, not surprisingly, is that it’s pretty 
rare for the international human rights legal system to deliver coercive 
punishments like jail time, economic sanctions, or fines. Such forms of 
coercion, though unusual, have worked best when they have been applied 
in countries with well-functioning domestic institutions, such as indepen¬ 
dent courts, and in cultures where behavior is already broadly in align¬ 
ment with global norms. When the authority making the threats—an 
international court, for example—signals that it is willing and able to 
follow through on its threat, the intimidation is more likely (although 
not sure) to work. The perpetrator is more apt to believe that punishment 
is actually possible and hence start worrying about the consequences. 45 
Such threats also have worked best when they have been directed in sup¬ 
port of widely accepted norms, such as those embodied in the central 
canon of international human rights treaties and declarations, and where 
the judicial branch of government is independent from political control. 46 
Likewise, enforcing the law through coercion has been more likely to 
work when domestic interest groups are mobilized and they exert pres¬ 
sure on liberal democratic governments—the ones most likely to listen. 47 

Scholars have given special attention to the ways that domestic legal 
actions—such as litigation—can enforce international human rights laws. 
That research suggests that prosecutions lead to improvements in human 
rights both through coercion and persuasion—they can even create a de¬ 
terrence effect across state borders. 48 However, the judiciary’s ability to 
affect government practice is constrained not just by the lack of judicial 
independence in many countries but also the availability of the particular 
types of information needed to prosecute abuses. Whether victims and 
their advocates can introduce legally admissible evidence of abuses and the 
standards of proof needed for conviction of abusers varies by the of¬ 
fense. When it comes to accusations of murder and torture, legally admis¬ 
sible evidence can be especially difficult to obtain. Standards of proof are 
quite stringent, and secondhand knowledge of crimes may not be admis¬ 
sible as evidence in court. This helps to explain why so many governments 
engage in acts of political terror even though they participate in treaties 
outlawing these crimes. Even if domestic courts wanted to, they couldn’t 
do much to punish these offenses reliably. For other types of rights—such 
as the freedoms of speech, association, and religion—court-admissible 
evidence can be more readily available and standards of proof are often 
lower. That helps explain, too, why membership in human rights treaties 
more often corresponds with actual improvements in freedoms of speech, 
association, and religion among their adherents: domestic courts have a 
better shot at enforcing them. 49 
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Despite all these difficulties, national courts in some countries are 
highly active in meting out coercive punishments against abusers— 
especially in countries where the legal system is allowed to function inde¬ 
pendently of the rest of government. 

At the international level, the evidence for coercion as a mechanism 
of legal influence is much thinner. Scholars have been interested in this 
mechanism because it is, in theory, the closest parallel between interna¬ 
tional institutions and well-functioning national judicial and enforcement 
systems. But that interest in coercion far outstrips the reality of how co¬ 
ercive incentives might actually operate through the international human 
rights legal system. Indeed, most of the international human rights legal 
system has little coercive power at its disposal, and thus truly coercive 
threats delivered by this system are rare. Even courts like the ICC so far 
have had a hard time delivering such threats in a convincing way because 
governments (and rebels) just ignore them. Of all the international courts 
working on human rights, the European Court of Human Rights has been 
the most active; yet it, too, lacks any direct means of inducing states to 
obey its rulings. 50 

Harold Koh, former dean of the Yale law school, assistant secretary 
of state for democracy, human rights, and labor at the US Department of 
State, US delegate to the UN General Assembly from 1998 to 2001, and 
legal adviser to the US Department of State, has expressed little faith that 
international mechanisms will ever offer picture-perfect enforcement of 
human rights law. Even though governments have built a whole interna¬ 
tional legal system to compel each other to act in accordance with the 
Universal Declaration of Human Rights along with many treaties that 
codify its principles, the realities of international politics and intergovern¬ 
mental institutions make serious enforcement unlikely. The conventional 
view, says Koh, is that “the overall picture of this standard enforcement 
story is one of impotence, ineffectiveness.” 51 Instead, he argues, human 
rights laws have at times been enforced through a transnational legal 
process of persuasion through debate, interpretation, and internalization 
by domestic legal systems. 

One example of Koh’s logic is found in the international norms on tor¬ 
ture. The United States for a long time hesitated to ratify the UN Conven¬ 
tion against Torture and Other Cruel, Inhuman, or Degrading Treatment 
or Punishment. Still, the norm against torture has become internalized, 
as US courts defined a law of torture under the Alien Tort Statute, and 
Congress enacted a Torture Victim Protection Act that helped to convince 
skeptics in the government eventually to ratify the treaty. Through both 
the courts and Congress, the UN treaty had influence long before the 
country was a formal member. The United States, says Koh, internalized 
international legal norms, and that process is now a powerful motivation 
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to obey. Yet he reminds us that “this process works sporadically, and that 
we often most clearly see its spectacular failures, as in Cambodia, Bosnia, 
and Rwanda.” It requires norm entrepreneurs along with stable, legiti¬ 
mate social, political, and judicial institutions. 

In terms of the law’s influence, persuasion is a process that is more in 
line with the real-world capabilities of the international human rights 
legal system. While there is a lot of scholarly writing on the importance 
of persuasion as the core mechanism by which international law has in¬ 
fluence, systematic empirical research is rarely conducted. 52 That’s partly 
because it is so hard to measure the elements of persuasion and track 
exactly how they influence the ultimate behavior of their targets. Of 
course, the mechanisms of persuasion don’t work in all contexts. Per¬ 
suasive mechanisms, notably, have not much penetrated into the parts 
of the world where abuses are most widespread. Attempts at persuasion 
have sometimes come with accidental material and symbolic costs to 
the people who suffer—visible supporters of human rights are often ex¬ 
posed to the nasty machinery of their government’s regime, even putting 
them in physical danger. s3 As I discuss in greater detail in chapters 9 and 
10, attempts by the human rights system’s advocates to spread norms 
through persuasive tactics also occasionally backfire, insulting people 
whose rights are in question rather than convincing them of their status 
as “victim.” 

In different ways, studies on the various means of persuasion rely 
heavily on learning and legitimacy as a means of changing values as well 
as behavior. Learning is hard to measure, however, and evidence is scant 
that either coercion or teaching fairness or legitimacy of the law has 
played a major role in making the international human rights legal sys¬ 
tem effective or relevant in many cases. By and large, these debates have 
been academic and not yet able to deliver practical applications. 


Shortcomings of Statistical Research 

At this juncture, some critics will contend that this mountain of statistical 
research is wrong. Because it relies on quantitative information, which is 
difficult to compile, it is prone to be based on thin or bad data. It makes 
things look worse than they really are, especially if such studies hinge 
on statistical techniques that make the wrong assumptions about how 
human rights treaties affect behavior. Such statistical studies, by design, 
are prone to search for robust relationships and too quick to reject claims 
that law works in lots of complicated ways that aren’t amenable to sta¬ 
tistical probing. 
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These criticisms merit genuine consideration. 54 The statistical methods 
and data being applied to research on the international human rights 
legal system provide valuable tools that have given scholars the power to 
discover historical trends and important associations; in some cases, they 
have allowed scholars to draw inferences about the mechanisms at work 
and even make predictions. Nevertheless, as with any body of empirical 
research, the limitations are as important as the insights. The statistical 
research on human rights does indeed suffer from two central shortcom¬ 
ings that should give us pause to put this research into the right context. 

The first shortcoming is the uneven quality of the existing data that are 
used to measure actual human rights practices. It is difficult to obtain ac¬ 
curate information about human rights violations since perpetrators have 
strong incentives to hide that information. In addition to those built-in 
limitations of government self-reported data, the main data-collecting or¬ 
ganizations that produce independent data and reports on abuse as well 
as the NGO staffers and scholars who assess those reports all face well- 
known difficulties of limited resources. 

Such difficulties suggest that most (though not all) of the data on 
human rights abuse allow, at best, only broad assessments of general 
trends by year and country. For most data sets, it is impractical to make 
a close examination of specific instances of mistreatment, specific perpe¬ 
trators, or specific locations. They do not allow for a careful look at all 
the types of abuses committed, which means the evidence cannot reveal 
when and how governments might substitute one abuse for another. Nor 
do the data reveal when, as with the practice of rendition, abuses are or¬ 
dered by one government but carried out by another or by paramilitaries 
elsewhere. 

Scholars don’t have much statistical information on some countries, 
especially from small ones that seem insignificant to data-collecting 
organizations—say, Vanuatu. Moreover, most of the information on 
human rights comes from a limited number of sources that are gener¬ 
ally headquartered in Western countries and heavily funded by Western 
sources. NGOs like Amnesty International and Freedom House along 
with government agencies like the US Department of State—all major 
sources of human rights data—could unduly reflect an elite Western view 
of the world. The statistical data also compress crucial differences. When 
studies use ranked data, they face a problem of comparability. 55 

Still, data on human rights abuse reveal important patterns. Those in¬ 
clude the fact that the human rights legal system frequently doesn’t relate 
well to actual protection of human rights—a pattern that is probably 
robust since it appears across so many distinct data sets and studies. Am¬ 
nesty International and Freedom House, two of the main sources in use, 
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are NGOs; they’re certainly not neutral organizations, but their reports 
are among the most credible and well respected we’ve got. Nuance is cer¬ 
tainly lost in the reporting process and by aggregating a lot of informa¬ 
tion into single numbers, such as ranks. 

While data quality is always an issue, innovations are also allowing 
for more reliable evidence and interpretation. For example, new data sets 
facilitate more nuanced rankings in national human rights practices. 56 
And statistical advances are addressing some of the problems that in the 
past have resulted when scholars tried to combine information about dif¬ 
ferent kinds of abuses. 57 

In short, while the statistical data aren’t perfect, they are probably reli¬ 
able gauges for significant (though not minor) changes in human rights 
behavior over time, and that is the context in which we can interpret the 
statistical findings explored in this chapter. 

The second shortcoming is research design, which remains for the 
most part correlational. 58 Some studies, for instance, compare the trajec¬ 
tory of actual human rights practices before and after a country ratifies a 
treaty with the average trajectory in nonratifying countries. Although it 
is tempting to draw causal inferences from correlations and make state¬ 
ments like “that treaty caused improvements,” many of the important as¬ 
sociations produced by this research do not prove causation. Instead, the 
best that most of this research achieves is showing that one process, such 
as participation in a treaty or court proceeding, correlates systematically 
to another process, such as respect (or lack thereof) for human rights in 
some circumstances. A relationship, however, is not conclusive proof that 
one process has caused the other. 

The complexities and limitations of research design help explain why 
statistical research on the influence of international human rights trea¬ 
ties has been controversial. Consider, for example, the recurring finding 
that participation in some treaties actually correlates with worse human 
rights behavior—a finding I explored earlier in this chapter. This corre¬ 
lation could have many causes. Treaties may have caused more viola¬ 
tions, they may have had no influence on human rights, or the human 
rights performance of participants may have been even worse without 
treaties—yet none of the existing research provides a satisfactory expla¬ 
nation for the underlying cause of this correlation. 

The distinctions between correlation and causation are as old as the 
field of statistics, and scholars are acutely aware that correlations don’t 
prove causation. The big news in scholarship is that this problem is 
beginning to dwindle with the expanded use of sophisticated research 
techniques—such as the use of matching followed by statistical regres¬ 
sion and experiments—that allow for more genuine causal inference 
about the international human rights legal system. 59 
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Conclusion 

The most generous conclusion one can draw from the vast statistical evi¬ 
dence today is that international human rights laws, principles, and in¬ 
stitutions correspond to protections for human rights in some situations 
in some places—notably in political settings that are already primed for 
accountability. But the evidence is overwhelming that they do not relate 
well to genuine protection for or improvements in human rights in many 
places—certainly not among the world’s most vulnerable populations. 

All the evidence we have points toward the conclusion that the estab¬ 
lishment of the rule of law, stable democratic political institutions, and 
economic development matter much more for human rights protection. 
Participation in the international human rights legal system, which has 
limited coercive power by itself, has done little to persuade most lead¬ 
ers into believing in or protecting human rights. That legal system, also, 
hasn’t done much to improve the capacity of governments to comply. The 
presence of these laws has resulted in lots of commitments to treaties, but 
much less adherence in practice. 

The statistics come with many limitations, of course. Looking beyond 
those limitations requires other methods, to which I now turn in the next 
chapter. Those other methods offer a mass of finer-grained evidence, much 
of it based on the personal experiences and observations of people work¬ 
ing inside and around the system. These two approaches—systematic, 
mainly statistical research of the type presented in this chapter, and the 
more personal narratives discussed in the next one—suggest that the sys¬ 
tem is distressed. 
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Practitioner Perspectives 


The battery of statistical associations described in chapter 5 suggest that 
participation in the international human rights legal system doesn’t al¬ 
ways relate well to actual respect for human rights. It relates best in par¬ 
ticular contexts—notably in the presence of factors that are strongly as¬ 
sociated with democratic rule, such as a well-functioning independent 
national legal system and organized civil society that can hold govern¬ 
ments accountable through elections or other mechanisms. But the sta¬ 
tistical research can only reveal so much. It is best for looking at broad 
patterns, and it’s only as good as the quality of the underlying data. Cru¬ 
cially, it has a hard time revealing exactly what causes the associations 
between law and human rights behavior. For additional insights I look 
to other perspectives, and in this chapter I explore the personal experi¬ 
ences and observations of human rights practitioners working inside as 
well as around the legal system. I won’t review all that practitioners have 
written; instead, I concentrate on their critiques that shed light on the 
most worrying findings from the statistical research examined in chapter 
5. Looking at the two perspectives together—the statistical scholarly re¬ 
search, and more anecdotal but in-depth examination of particular laws 
and procedures from the perspectives of the people most closely familiar 
with them—helps set the stage for later parts of this book. They help re¬ 
veal what international law can achieve, and where other approaches to 
promoting and protecting human rights will be needed. 

In 1999 and 2000, law professors Christof Heyns—the UN special 
rapporteur on extrajudicial, summary, or arbitrary executions—and 
Frans Viljoen carried out an innovative study of the impact of the UN 
human rights treaties and their supervisory bodies. Working in collabora¬ 
tion with the UN OHCHR, they looked at twenty countries in Africa, the 
Americas, Asia, and Europe. 1 They picked countries where human rights 
treaties were most likely to have made a difference, favoring countries 
that had ratified the treaties and avoiding countries at war that were 
hopeless cases for international law. 2 In each place, they sent in country 
specialists, including academics, members of NGOs, and legal practitio¬ 
ners, to conduct hundreds of interviews with relevant governmental and 
nongovernmental actors. Together, the specialists, guided by a question¬ 
naire for each treaty, produced more than two thousand pages of obser- 
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vations. They looked for evidence of “any influence that these treaties 
may have had in ensuring the realization of the norms they espouse in the 
individual countries,” including “reporting, individual complaints, or in¬ 
quiries, or because treaty norms have been internalized in domestic legal 
systems or cultures.” 3 They were not looking for perfect results, just some 
indication that the treaties had influence. 

From the many facts they gathered on the ground in these countries, 
Heyns and Viljoen drew two central conclusions that, as this chapter re¬ 
counts, have since been confirmed by many other observers. The first was 
that the international human rights legal system has raised awareness of 
some individuals and institutions. This awareness has shaped how some 
countries “understand” the presence of basic human rights as well as 
the need to protect them. Second, they found a vast difference between 
the actual and potential impact of the human rights legal system. 

The system, Heyns and Viljoen observed, has had the least impact on 
those governments that sign on to the treaties while making no effort 
to integrate the legal norms into domestic law or practices. Echoing the 
findings of the statistical research discussed in chapter 5, they found that 
the governments most likely to abuse human rights were the least likely 
to be put in the spotlight by the UN monitoring bodies. (One of the chief 
means of enforcement in the international human rights legal system is 
the shaming and pressure that follows from putting a country’s poor rec¬ 
ord under scrutiny.) While most in need of reform, those governments 
were least likely to be criticized because despite being formal ratified 
members of the human rights system, they choose not to participate in 
most enforcement procedures or simply ignored inconvenient rulings. For 
them, the commitments to laws on paper are deceptions. 

The Heyns and Viljoen study is unusual because it is so thorough and 
extensive. There are other studies that also look at elements of the system, 
however, along with a wealth of narratives by practitioners who have ex¬ 
perience with the system. And like the systematic scholarly work, these 
narratives offer good news and bad news. I start with some good news and 
then turn to more troubling findings. The good news is important—a lot 
has been written about the system’s achievements—but I focus on the bad 
news because it helps explain the most disconcerting findings in chapter 5 
and also sets the agenda for possible reforms, which I examine in chapter 7. 


Good News 

Most of the good news about the effects of the international human 
rights legal system comes, as Heyns and Viljoen emphasized, through ef¬ 
fects within countries. In particular, the studies have stressed two main ef¬ 
fects: on national law (including constitutions) and on domestic politics. 
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EFFECTS ON CONSTITUTIONS AND NATIONAL LAW 

International treaties were designed to affect government behavior partly 
by shaping domestic law. On this account, international law—especially 
the set of norms embodied in the Universal Declaration of Human 
Rights—has played a clear and significant role in shaping how national 
authorities draft some national constitutions. The governments of Co¬ 
lombia, Estonia, Finland, the Philippines, Romania, Russia, and South 
Africa, for example, all borrowed wording from various human rights 
treaties when they drafted or revised their constitutions. In Estonia and 
Lithuania today, there are constitutional guarantees for human rights 
through general clauses on the domestic applicability of treaties. 4 The 
South African constitution instructs courts to have regard for human 
rights treaties in their interpretation of the bill of rights. s 

Looking beyond constitutional effects, international treaties and legal 
customs also have an impact on national legislation. Ecuador, Egypt, and 
Senegal, for instance, have all abolished certain repressive laws and prac¬ 
tices following recommendations by the UN Human Rights Committee. 6 
In Australia, the treaty protecting women’s rights appears to have shaped 
the Sex Discrimination Act of 1984. In Finland, the treaty against racial 
discrimination informed the Amendment to the Penal Code. In South Af¬ 
rica, both treaties protecting women and children informed the Domestic 
Violence Act, and there are other examples too. 7 

In some circumstances, international law can have particularly power¬ 
ful effects on how national courts interpret and apply the law through 
litigation. Treaties, especially some regional ones, have influenced the de¬ 
cisions of some domestic courts, particularly in countries like Australia, 
Canada, Finland, and South Africa, as the jurisprudence of treaty bodies 
has gradually come to be recognized by courts in these settings. 8 The 
Heyns and Viljoen study, for example, found that “in some isolated in¬ 
stances, treaties have been used as an independent basis on which the 
substantive outcome of cases in domestic courts has hinged,” or more 
frequently, “as interpretative guides to clarify legislative provisions, such 
as those of the national bills of rights.” 9 The Supreme Court of Canada 
recently stated that the “values reflected in international human rights 
law may help inform the contextual approach to statutory interpretation 
and judicial review.” 10 The Inter-American Court of Human Rights’ dec¬ 
laration that Peru’s amnesty laws were incompatible with the principal 
American human rights treaty led to prosecution of rights violators that 
the government had previously protected from legal proceedings. 11 

Of course, these effects are evident only in some settings. Most of the 
world doesn’t yet act like Canada and Peru. Court decisions in places 
such as India, Iran, Romania, Russia, Egypt, and Zambia, to name just 
a few, have so far made limited references to international human rights 
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treaties. 12 This is at least partially a result of the different processes by 
which governments incorporate international treaties into domestic law and 
also due to the constitutional authority of the treaties. In Iran, for example, 
Islamic law is superior to treaties and overrides their authority. Even in Eu¬ 
rope, which has the most active regional human rights court, an analysis by 
human rights lawyer and professor Steven Greer suggests caution in pro¬ 
claiming the effectiveness of that legal system. According to Greer, 

There can be no doubt that laws and practices in many member states 
have been changed as a result of successful litigation by individuals 
before the European Court of Eluman Rights . . . [I]t is not clear that 
individual applications provide the most effective means of dealing 
with systemic or structural compliance problems—such as gross viola¬ 
tions stemming either from an authoritarian culture in certain public 
institutions, struggles over the identity of the state, or intractable insti¬ 
tutional problems such as those relating to delays in national judicial 
processes. 13 

DOMESTIC POLITICS 

Much of the human rights legal community has focused, as discussed in 
the last section, on how international law has affected the content and 
application of national law. Yet practitioners also have found many posi¬ 
tive effects of the international human rights legal system on domestic 
political processes. It has affected both the process of setting national 
policy and political activism. 14 These effects are not present everywhere. 
Instead, the international human rights legal system has the largest do¬ 
mestic political impacts on governments that incorporate international 
legal norms into their domestic law through constitutional and legisla¬ 
tive restructuring and that take their reporting obligations seriously. In 
the main, those countries are some budding and established democracies 
with effective domestic judicial systems and strong civil society—a find¬ 
ing that resonates with the statistical research discussed in chapter 5. 

NGOs, for instance, have periodically used the system to bolster their 
own efforts to put the screws on governments. In settings like Denmark 
and Finland, according to Martin Scheinin, professor of law, former mem¬ 
ber of the UN Eluman Rights Committee, and also a special rapporteur 
on human rights and counterterrorism, NGOs have “made systematic 
efforts” to use the system’s reporting procedures to focus public attention 
on issues of concern. 15 They have lobbied some governments, such as 
those in Switzerland, Croatia, and Moldova, pressuring them to imple¬ 
ment recommendations made by treaty bodies that the governments then 
implemented. 16 
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The legal system has also relied on the expertise of NGOs. One ex¬ 
ample, given by Andrew Clapham, law professor and former representa¬ 
tive of the watchdog group Amnesty International at the United Nations 
in New York, is Peru. In that country, many bills were filed before Con¬ 
gress relating to false charges and convictions of crimes of terrorism. 17 
Amnesty International produced a report for the UN Human Rights 
Committee, and a local consortium of NGOs (Coordinadora Nacional 
de Derechos Humanos) spoke out against laws that granted amnesty to 
Peruvian officials involved in fighting terrorism from 1980 to 1995. The 
consortium invited members of the committee and an Amnesty Interna¬ 
tional researcher to discuss the context of the offenses, and the United 
Nations coordinated a meeting in Geneva. As a result, members of the 
committee recurrently made mention of Amnesty’s materials during their 
formal review of Peru’s report and eventually produced concluding ob¬ 
servations that reflected several of the NGO’s concerns. 18 In effect, the 
local consortium of NGOs was a conduit that altered domestic politics 
within Peru and also helped spread information into international legal 
procedures. As a result of these actions, there is evidence that the Peru¬ 
vian government has looked more seriously at these legislative proposals. 
By late 1996, almost a hundred political prisoners wrongly accused of 
terrorism had been released. 19 

The international human rights legal system also shapes the public 
discourse and opinion within nations when the media publicizes its ac¬ 
tivities. Admittedly, says Philip Alston, law professor and former chair¬ 
person of the UN Committee on Economic, Social, and Cultural Rights 
during the 1990s, “the work of the treaty bodies rarely provides grist for 
the mills of the British Broadcasting Corporation’s BBC World , Cable 
News Network (CNN), and their like in other languages. Nor can it be 
said that the media coverage attracted by most treaty bodies in most 
cases is as strong as it should be.” 20 Still, according to Alston, there have 
been cases of encouraging media publicity. Some of Canada’s reports 
to the UN Committee on Economic, Social, and Cultural Rights have 
drawn extensive media coverage inside Canada, as have some Australian 
reports to the UN Committee on the Elimination of all Forms of Racial 
Discrimination. 


Bad News 

Despite its achievements, the international human rights legal system, 
according to practitioners, suffers from an array of deep problems. Even 
in settings where the system has gained some traction and has an effect 
on behavior through the coercive and persuasive mechanisms identified 
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in chapter 4, there have been major impediments to the effective or timely 
implementation of the rules. Legal commitments are broken. Many vic¬ 
tims are never heard. Bureaucratic backlogs, ambiguity in the norms, 
and overlapping requirements limit the system’s influence, downgrad¬ 
ing its capacity for deterrence and its legitimacy. 21 Multiple reporting 
requirements—a separate report for every treaty in the United Nations— 
means “the countries that most often end up being singled out as human 
rights violators are those that are engaged. Within the system, more criti¬ 
cism seems to be the reward for a higher level of engagement.” 22 

The rest of this chapter puts into plain words the specific and practi¬ 
cal details surrounding the system’s main problems. While these nar¬ 
ratives don’t paint a complete picture of all practitioners’ views, they 
largely resonate with the systematic, impartial, and statistical findings 
explored in chapter 5. And unlike the studies discussed in chapter 5, 
they offer practical insight into the reasons for the system’s troubles. 
The literature in this area is large and complicated, but it points to nine 
major impediments. 

IGNORANCE 

The legal system requires participation along with a sense of legitimacy 
to function effectively. Ignorance is a barrier to both. As a reader who 
is now deep in a book on the human rights legal system, your level of 
knowledge about the organization of international law is extremely 
rare. Many people know little about this subject. 23 A recent survey in 
the United States showed that 93 percent of the respondents had never 
even heard of the Universal Declaration of Human Rights, the corner¬ 
stone of international human rights law. 24 An even smaller portion prob¬ 
ably knows about the specific treaties and supranational courts that are 
the other building blocks of the international human rights legal system. 
Knowledge of the individual complaints procedures under the various 
treaties is also scarce—perhaps especially in emerging democracies and 
developing countries where these complaints procedures could have a 
large effect on protection of rights—which makes public awareness cam¬ 
paigns and training important. For example, the UN Committee on the 
Rights of the Child reports that illiteracy in Uganda exacerbates the lack 
of public awareness about rights and a generally negative attitude toward 
the rights of children. 25 This is a common observation from the treaty 
bodies. If people do not know a law exists, or do not know that they 
can file complaints about violations of that law, they cannot themselves 
engage in the treaty process or mobilize around the laws (or procedures) 
as a way to demand greater protections for their rights. Absent such in¬ 
formation, it is hard to internalize legal norms. 
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Speaking about the UN Convention on the Elimination of All Forms 
of Racial Discrimination, Chris Maina Peter, member of the UN Commit¬ 
tee on the Elimination of Racial Discrimination and law professor at the 
University of Dar-es-Salaam, explains, “[It is] a fact that among develop¬ 
ing countries very few of them take the time to popularize the Conven¬ 
tion. Therefore, there is a clear lack of awareness of the existence of this 
important legal instrument among the members of the civil society in de¬ 
veloping countries.” 26 Such problems are hardly insurmountable. Indeed, 
some NHRIs, such as the Human Rights Commission of Sri Lanka, have 
taken on the task of improving local knowledge about the international 
legal system. 27 

Not surprisingly, the people most likely to be familiar with human 
rights treaties are young urban lawyers, academics, and NGO staffers. 
Familiarity is also high among some government officials, especially 
those who work in foreign affairs—although many officials who play key 
roles in the process remain woefully uninformed. 28 NGOs, often working 
with modern communication and information technologies, are provid¬ 
ing easier access around the world. But people everywhere—especially in 
poor or closed countries—are still in the dark about their rights as enu¬ 
merated by international law and the international institutions designed 
to protect them. That is also true for many of the people who actually 
carry out acts of abuse. 

Even when people know something about the law, not all human rights 
command equal attention. Knowledge of international law tends to reso¬ 
nate when the same challenges are present in local politics. In places where 
race, ethnicity, or religion is a politically divisive issue—for example, in 
Australia and the Czech Republic—the treaty outlawing racial discrimi¬ 
nation is quite well known, according to the Heyns and Viljoen study, 
though it is still virtually unknown in other countries. In general, there is 
a much higher awareness of the treaties protecting women and children, 
perhaps because these are groups seen as needing protections. 29 Accord¬ 
ing to other accounts, migrant workers and indigenous peoples get less 
public attention than women and children—in part because NGOs tend 
to focus more effort on those investigations—while issues such as pov¬ 
erty, hunger, and famine get even less consideration. 30 

The role of the media in the education process is highly variable. Of 
the twenty countries studied by Heyns and Viljoen, only media sources 
in Australia, Canada, and Finland had published significant articles on 
the system itself. Media in the other countries reported little, if at all, 
on the laws. Many countries in their study did not have a free press, 
and even in those countries with independent media, few journalists had 
human rights training. 31 Complicating the problem is that the treaty bod¬ 
ies themselves generally have made little effort to publicize their work 
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beyond the UN press office, which helps explain why most major press 
venues have not been enthusiastic about reporting on the system’s activi¬ 
ties. 32 Within the regional parts of the system—especially in Africa and 
the Americas—the same pattern of low publicity prevails. 

Language barriers are also a problem. Most treaties and supporting 
documents are primarily translated into English, French, and Spanish, 
but not into many other languages, particularly indigenous or minority 
languages. Still, translation is not the only problem; the Universal Decla¬ 
ration of Human Rights is now translated into hundreds of languages— 
presently almost four hundred versions. 33 Despite these translations, 
most people don’t seem to know anything about it, even in a relatively 
well-educated country like the United States. 

Of course, spreading knowledge of the human rights legal system is 
not enough to ensure that the system will offer recourse for those who 
seek its support. Yet ignorance all but guarantees that uninformed vic¬ 
tims won’t benefit much from the system. Moreover, ignorance undermines 
some of the ways that international legal mechanisms can lead to changes 
in behavior through persuasion. Even so, other, more austere problems 
inside the system stem from deeply rooted institutional dysfunctions 
and quirks, including decisions made decades ago that seem irreversible 
today. 

OPEN MEMBERSHIP 

Another major challenge is that the international human rights legal sys¬ 
tem for the most part has no minimum standards for participation. Its 
doors are open. A government can ratify a treaty even when it routinely 
violates the treaty’s norms. For treaties sponsored by the United Nations, 
the only condition for participation in most instances is that a country 
is a UN member. In the regional parts of the system, the only condition 
in most instances is that the country must be located in the related ter¬ 
ritory. Universalism is a powerful ideal, rooted in the belief that systems 
with open memberships are prone to be representative of a wide array 
of members and thus also more legitimate than restrictive systems. It is 
based on the belief that while membership in a system through ratifica¬ 
tion of a treaty isn’t a magic potion that works overnight, it is a step in a 
process toward better human rights. By participating formally, states are 
brought into conversation, information is made more readily available, 
and the salience of human rights issues rises for the government and in¬ 
terest groups inside the country that mobilize to protect human rights. 34 

While those benefits of membership can be important, open member¬ 
ship also imposes high costs. As more authoritarian and chaotic govern¬ 
ments flood into the legal system, the laws suffer from more breaches. 
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Lower compliance erodes legitimacy; legal systems that are flooded with 
large numbers of noncompliant members struggle not only to earn au¬ 
thenticity but also to convince their more compliance-prone members 
that compliance is in their self-interest. The erosion of legitimacy wears 
away one of the key reasons people willingly comply with the law— 
because they feel they ought to do so because others do the same. 35 

Consider the International Covenant on Civil and Political Rights. Of 
the almost 170 states parties to this treaty, fewer than half are functioning 
democracies. 36 The majority openly deny people basic rights to represen¬ 
tation and dignity—a direct violation of the treaty’s central obligations. 
A similar story emerges when looking at other treaties. Notably, there are 
160 member states to the International Covenant on Economic, Social, 
and Cultural Rights. Each commits on paper to promote and protect 
rights such as access to education, decent work, social security, health, 
food, and water. 37 As with the International Covenant on Civil and Po¬ 
litical Rights, most do not fully honor those commitments. Some don’t 
want to honor their commitments; some simply can’t. A wide array of 
states with poor records protecting these rights are members. In Chad, 
where weather fluctuates between drought and floods, the state leaves 
millions of people without adequate access to basic necessities such as 
water, food, and firewood—severe stresses that contribute to the country 
routinely violating its people’s rights to an adequate standard of living. 38 
In Iraq, the government still does not provide adequate health care to its 
most vulnerable populations; the result is high levels of infant and child 
mortality despite treaty commitments to protect children. 39 The Turkish 
government has long discriminated against Kurds, whose right to express 
and identify with their culture has been repressed. 40 

The trend is similar for the other human rights treaties and institutions. 
More than 60 percent of the governments that are parties to the UN Con¬ 
vention against Torture aren’t democratic, and the vast majority of them 
are also reported to use torture. 41 These patterns are true not only for the 
treaties but also the institutions such as treaty bodies that oversee human 
rights law. They suffer from allowing countries with poor compliance 
records to play formal roles. Today’s UN Human Rights Council—an 
organization designed to be a leading advocate for the promotion of 
universal human rights—includes as its members not just countries with 
reasonably good human rights records but also countries that regularly 
commit serious human rights crimes. Ivan Shearer, once a member of the 
UN Human Rights Committee, explains that the result of this situation 
is that “some poorly performing states tend to be given an easy time [by 
the council] in their oral examination by other poorly performing states, 
which will stress their accomplishments in the face of alleged economic 
or political difficulties rather than shortcomings. . . . Adverse findings 
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and recommendations are expressed in moderate language, and harsh 
condemnation is avoided.” 42 

The situation is not much different in the regional parts of the system. 
Europe looks best, although this good record hasn’t always marked the 
European system. When the European Convention on Human Rights first 
came into force (in 1953), of the ten original participating states, only 
three (Denmark, Ireland, and Sweden) allowed individuals to bring forth 
complaints of abuse. Since 1998, however, a protocol has made it com¬ 
pulsory for all member states. 43 Now the European Convention includes 
countries such as Poland, Romania, Russia, Turkey, and Ukraine, where 
human rights abuses continue to be a problem. Since these countries 
joined the European part of the human rights legal system, the number 
of cases involving graver human rights violations has shot up; in 2007, 
those five countries accounted for about 60 percent of the court’s docket 
that year. 44 This rising caseload is a sign that the European part of the sys¬ 
tem is being allowed to perform as intended. Nonetheless, these countries 
are far from deeply internalizing European legal principles. Their judges 
also sit on the court, responsible for ruling on cases that involve the ac¬ 
tions of countries with much better human rights records, like Britain— 
not surprisingly, that’s been a source of controversy. 45 The European part 
of the system offers a partial model for how broad membership that ini¬ 
tially includes many countries with poor records might, over time, lead 
to better protection for human rights—although it is important to keep 
in mind that broader political reforms in Europe following the collapse 
of the Soviet Union and the expansion of the European Union probably 
explain much of that improvement in rights protection. 

In the Americas, some countries that pride themselves on their human 
rights records, such as Belize and the United States, have not fully ac¬ 
cepted the authority of the Inter-American Court on Human Rights. By 
contrast, others recognize the jurisdiction of the court and still get away 
with human rights abuses unpunished. 46 Of the 462 remedies ordered 
within the inter-American part of the system from June 2001 to June 
2006, 50 percent were met with noncompliance, 14 percent with partial 
compliance, and 36 percent with total compliance. 47 This record—with 
half the remedies leading at least to partial compliance—might sound like 
a good one. But on close inspection, the vast majority of those remedies 
that achieved partial or total compliance were monetary in form as well 
as relatively easy for governments to honor. 48 When remedies require big¬ 
ger changes that are more complicated for governments to implement— 
such as changes in law, policy, or public administration—compliance is 
rare. 

The situation in Africa is a special concern, where many governments 
have signed on to the African Charter on Human and Peoples’ Rights 
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despite pervasive violations of the charter. Oddly, though, despite being 
members of the charter, most of these governments refuse to recognize 
the jurisdiction of Africa’s regional human rights court—even though that 
court is mostly nonfunctional anyway. Only some African states have joined 
tribunals that address human rights issues as part of regional economic or¬ 
ganizations in Africa; some of those tribunals could have some effect. 49 

As Anne Bayefsky, an activist and a law professor with extensive ex¬ 
perience on human rights delegations, puts it, “The emphasis placed on 
universal ratification of the major human rights treaties is a mistake. . . . 
Disrespect for international laws is exacerbated by sustaining the false 
claim that ratification is laudable in itself. The system does not work, at 
bottom, because it presupposes democratic impulses on the part of states 
parties which in reality are not shared.” 50 

INSUFFICIENT RESOURCES 

The United Nations spends less than 3 percent of its regular budget oper¬ 
ating its many human rights treaty bodies. 51 Yet the tasks that its various 
human rights bodies must perform grow in complexity every time new 
standards are made or new countries join its treaties. 52 Despite a growing 
workload, resources for meetings and staff have mostly stagnated or con¬ 
tracted. 53 Open membership, discussed in the last section, amplifies these 
problems because it generates a workload that grows exponentially and 
has quickly outstripped what the system can adequately handle. Many 
complaints and investigations lead nowhere. Yet the norms of universal¬ 
ity require treaty bodies to give all members comparable and construc¬ 
tive attention. Despite severely scarce resources, the organizations that 
manage these complaints and provide other functions to the growing 
membership usually don’t have the authority to adopt strategies, such as 
triage, that might allow them to marshal their resources more effectively. 
As with the bodies that actually manage each treaty, the oversight com¬ 
mittees that are an integral part of many treaties face similar challenges. 
Each is typically run by only a handful of people who are specialized in 
that one treaty. 54 The system’s foremost experts are not given the time or 
capacity to study all the relevant background materials for every case, 
and key issues frequently don’t get passable scrutiny. 55 

Judge Elizabeth Evatt—the first Australian to be elected to the UN Human 
Rights Committee and former chairperson of the UN Committee on the 
Elimination of All Forms of Discrimination against Women—explains: 

Insufficient resources have been a constant problem for the treaty 

bodies. Despite provisions in some instruments that “the Secretary- 

General of the United Nations shall provide the necessary staff and 
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facilities for the effective performance of the functions of the Commit¬ 
tee” it has long been recognised that the funding of the treaty bodies 
and their resources are inadequate to allow them to carry out their 
mandate effectively. Too few professional staff have been assigned to 
treaty body work, and even those staff who have been assigned to this 
work have sometimes been seconded to other work. Some meetings 
have been cancelled, interpreting has sometimes been restricted and 
summary records are sometimes not prepared. Far from improving, 
this situation threatens to get worse. Limits have been imposed on 
documentation and delays in translations have been chronic. Petty re¬ 
strictions on the distribution of documents have frustrated the work 
of the Human Rights Committee (HRC). These demoralising restric¬ 
tions have come at a time when the increase in ratifications, in the 
number of communications and in the length of reports, together with 
the Committee’s attempts to make its procedures more effective, have 
increased the workload of the Secretariat. 56 

The problem of scarce resources is most acute when human rights legal 
institutions aim to perform the widest array of functions in the service of 
human rights—that is, when they try, truly, to operate as a system. Such 
elaborate and interlocking tasks can’t be performed well on a shoestring, 
and when one part of that system falters the rest suffers as well. These 
problems are, ironically, most acute in the regional part of the system that 
has been most active: Europe. According to professor of human rights 
law Steven Greer, who has looked closely at the European system, 

The individual applications process is incapable of delivering indi¬ 
vidual justice. . . . Given the current application rate, there is not the 
remotest prospect that every applicant with a legitimate complaint 
about a Convention violation will receive a judgment in their favour 
at Strasbourg. With one judge per member state ([47] in total), the 
Court’s capacity is limited to about 1,000 judgments a year. Currently 
about 98 per cent of the 40,000 or so who apply every year are turned 
away at the door without judgment on the merits, although 94 per 
cent of those lucky enough to have their case adjudicated on the merits 
receive a judgment in their favour. 57 

In 2009, the European court’s backlog had reached 119,300 applica¬ 
tions. 58 This upsurge, according to Rolv Ryssdal, the former president of 
the court, has swelled in part because people look to the court “to seek 
redress for their grievances in sometimes very ordinary situations, far re¬ 
moved from the concerns to defeat totalitarian dictatorship and genocide 
that motivated the Convention system’s founders.” 59 
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The inter-American part of the system, though much less active, also 
cannot meet its workload. According to James Cavallaro, clinical profes¬ 
sor of law as well as petitioner and advocate in dozens of cases litigated 
before the Inter-American Commission and the Court of Human Rights, 
and Stephanie Brewer, international legal officer for the Miguel Agustin 
Pro Juarez Human Rights Center in Mexico: “Although the Court now 
resolves a significantly increased number of cases each year, we empha¬ 
size that it remains an organ of extremely limited access for the vast 
majority of victims of human rights violations.” 60 From inauguration 
through 2007, it issued determinations in fewer than a hundred conten¬ 
tious cases. This sluggishness reflects a lack of political support from its 
parent organization—the OAS—and its member states. 61 In 2000, the 
court’s president pleaded for greater funding, explaining that the annual 
budget of just over one million (US) dollars “permits the Court to func¬ 
tion only with the minimum of resources, with a consequent deteriora¬ 
tion in the services required for the proper operation of the Court.” 62 
Four years later, judges of the court sent a letter to the secretary-general 
of the OAS—without effect—warning that the court was about to break 
down due to budgetary cutbacks. As of 2008, the court’s annual budget 
remained under two million (US) dollars, just 2 percent of the annual 
OAS budget. The court’s main financier in the past has been the Euro¬ 
pean Union. 63 In addition, a handful of Tatin American governments, 
including Mexico and Colombia, have given individual contributions on 
the scale of a few hundred thousand (US) dollars—contributions that ac¬ 
count for such a significant share of the budget that they might put the 
court’s independence in jeopardy. 64 

The only regional part of the legal system that isn’t overextended is the 
African regional court. That’s because it is essentially dormant. 

INSIDER POLITICS 

Another barrier to a more effective human rights legal system is insider 
politics. There is no question that the system is staffed with some dedi¬ 
cated human rights advocates working hard to spread protections for 
human rights, and many of them are quoted in this book. Still, the mem¬ 
bership of the treaty bodies tends to take a certain bent. The election 
results for positions on committees—even expert committees—reflect 
many factors, often with human rights qualifications playing a subsidiary 
role. Prominent roles on the committees have been given to politicians, 
such as foreign ministers, ambassadors, and other officials, with little 
track record or expertise on human rights. 65 Insiders working on their 
own agendas partially explain why the treaty bodies operate in “splendid 
isolation” of the rest of the system; for example, the people who head UN 
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field operations aimed at improving how treaties are implemented on the 
ground often have had little contact with the treaty bodies in Geneva. 66 
And there have been accusations that committee members lack objectiv¬ 
ity, which is not entirely surprising given that the system’s committees are 
composed of bodies of experts whose nomination and election depends 
on states that, according to law professor Yogesh Tyagi, also chairperson 
of the Center for International Legal Studies as well as director of the 
Center for Promotion of Human Rights Teaching and Research at Jawa- 
harlal Nehru University, have “no incentive to enhance the independence 
or performance of those experts.” 67 

Anne Gallagher, a former special adviser on human trafficking to the 
OHCHR, observed during her tenure at the United Nations that the 

world’s human rights problems are presently being addressed, at the 
international level at least, by a group of (mostly male) lawyers and 
diplomats. . . . This has led to a situation where the so-called “con¬ 
structive dialogue” is often little more than a diplomatic exchange be¬ 
tween government and legal elites who, for the most part, speak the 
same language—a language which is not well understood by those 
officials, private individuals, agencies and groups on whom the day- 
to-day burden of protecting rights invariably falls. Numerous other 
negative work practices can be traced, at least in part, to the homoge¬ 
nous composition of the treaty bodies and the delegations which come 
before them. These include the failure to identify appropriate national 
structures on which to focus attention and the failure to propose real¬ 
istic solutions to genuine obstacles. 68 

CUMBERSOME TREATY REPORTING MECHANISMS 

Another big problem lies in reporting—one of the main strategies for 
eliciting the information needed to enforce human rights treaties and en¬ 
courage societies to internalize legal norms. In 1970, there was only one 
UN treaty body charged with monitoring compliance with just one treaty 
(the International Convention on the Elimination of All Forms of Racial 
Discrimination) that had only a few dozen members. 69 Today, as chapter 
4 described, the human rights legal system has been transformed, with 
many more treaties, treaty bodies, and members. 

The troubles in reporting are numerous. Some stem from bureaucratic 
redundancy and overlapping jurisdiction among the treaty bodies. 70 Every 
country that has ratified a UN treaty, for example, is required to submit 
periodic reports on its human rights practices to the relevant treaty body. 
A country that has ratified six treaties owes six different reports to six dif¬ 
ferent UN treaty bodies—in addition to any obligations they may have to 
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the other parts of the system. Compliance with the requirement to write 
so many reports puts an administrative burden on countries, especially 
small and impoverished ones with relatively few bureaucratic resources 
and many competing priorities. 71 In some systems redundancy leads to 
more robustness, but redundancies in the human rights reporting system 
for the most part are just inefficient because different treaties recognize 
the same right yet require different reports. 72 In addition to these treaty 
requirements, the various other committees and special procedures add 
to the growing demand for states to provide human rights information. 
Despite this surge in reporting requirements, the reports often don’t seem 
to lead to results that matter. The consequence is a system with strong in¬ 
centives for states to spread available resources thinly rather than invest 
in high-quality reporting. 73 

The result, explains Felice D. Gaer, vice chair of the UN Committee 
against Torture and member of the US Commission on International Re¬ 
ligious Freedom, is that “many States parties simply don’t report.” 74 They 
do not turn in their periodic reports or provide them years late, making it 
hard for the treaty bodies, NGOs, or other observers to monitor the gov¬ 
ernment and press them for reform. It is telling that none of the twenty 
countries in the Heyns and Viljoen study fulfilled their reporting obliga¬ 
tions on time—not even the established democracies with good records 
promoting human rights. On average, they were at least two years late, 
but some never fully complied with their reporting requirements. 75 This 
is a problem that still extends to almost every UN member and treaty 
today. 76 By mid-2007, more than fourteen hundred reports expected by 
the United Nations were overdue. 77 Even the landmark Human Rights 
Committee—which many observers would expect to have much better 
reporting because it has such a high profile and is a keystone to the UN 
legal system for human rights—suffers from widespread missing reports. 78 

Governments have refused to file or have been late filing their treaty 
reports for several reasons. Lack of political will is one explanation, as 
some governments think reporting is not a political priority. Another is 
the perception that multiple and overlapping reporting and review obli¬ 
gations are too burdensome. In 2007, there were thirty-five states being 
reviewed in more than one treaty body at the same time, and that is an 
encumbrance on governments. 79 Still another reason is the lack of capac¬ 
ity or expertise to write reports. Other factors also explain the difficulty 
in submitting useful reports, such as disagreements within governments 
along with unforeseen events and political instability. New governments 
have withdrawn reports submitted by old ones. 

Even among countries that eventually hand in reports, there are prob¬ 
lems. Sometimes junior officials or outside consultants write them instead 
of leading government experts. That diminishes one of the chief supposed 
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effects of reporting: central engagement with the national policy pro¬ 
cess. Few people read the reports. 80 Officials who present the reports to 
the United Nations have not always participated in the drafting process, 
which impedes the full international dialogue that reports are supposed 
to trigger. 81 Some are evasive during questioning. 82 Most reports, which 
are submitted by governments that are evaluating their own performance, 
are not critical or honest enough about real policy challenges—thereby 
making it harder for the reporting and review process to yield practical 
information about needed policy reforms. 83 

The new Universal Periodic Review procedure—the process discussed 
in chapter 4 designed to ensure equal treatment for every country when 
their human rights situations are assessed—may help to resolve some 
of the problems with the current reporting systems. The Human Rights 
Council responsible for the review, however, is deeply politicized. Ac¬ 
cording to Olivier de Frouville, professor, vice chair of the UN Working 
Group on Enforced or Involuntary Disappearances, and member of the 
French National Consultative Commission on Human Rights, the pro¬ 
cess “has failed to live up to the expectations.... States who want to take 
it seriously will be very much involved in the process and will certainly 
profit from it.... But on the contrary, it is very doubtful that the UPR can 
be of any use in the case of those who are not really willing to participate 
and who only will be striving to escape criticism as much as they can.” 84 

Explains Scott Leckie, former executive director of the Center on Hous¬ 
ing Rights and Evictions, director of NGO Displacement Solutions, and 
participant in the UN Committee on Economic, Social, and Cultural 
rights: “In short, the failure of many states to submit reports, on time or 
at all, the frequent presentation of reports of poor quality, the failure by 
states to follow reporting guidelines established by the relevant commit¬ 
tee, the overlapping of reporting obligations and the reluctance by states 
to use the reporting process as a means of divulging particular problems 
or short-comings typify the system as it now stands.” 85 

Reporting problems are related to not just the writing and submission 
of reports but also the treaty bodies that struggle to review and assess re¬ 
ported information in a timely way. In 1994, for example, it took the UN 
Committee on the Elimination of All Forms of Discrimination against 
Women an average of three years to give feedback to governments. 86 That 
record has since improved, but not much. And when committees finally 
do issue observations, they are often too few, too vague, and too forgiv¬ 
ing. 87 According to Gallagher, “The overwhelming majority of proposals 
and suggestions made to or about states parties are so broad as to be 
verging on the platitudinous.” 88 

One reason that review and assessment falls short is that the univer¬ 
sal treaty bodies depend on committees rather than professionalized 
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secretariat staff to play central roles in the management of the report¬ 
ing process. Committee members work for governments; many are paid 
little (or nothing) to perform this job and not selected for their expertise. 
Most work part time on the treaty body committees for several months a 
year and hold primary (and paid) jobs back at home. Yet these commit¬ 
tee members oversee the review process—albeit with the help of already 
overstretched Secretariat staffers who aid with administrative functions. 
It is no wonder that the treaty bodies’ observations are frequently short, 
variable in relevance and quality, and often years late. 89 A UN study once 
determined that if the Committee on the Elimination of All Forms of Ra¬ 
cial Discrimination reviewed all reports that states were required to sub¬ 
mit by 1996, it would take the committee more than twenty-four years 
to do so. 90 Many concluding observations lack clarity and are written in 
legalese that isn’t easy to decipher. Some seem to have no relationship to 
the relevant treaty, while others demonstrate a fundamental misunder¬ 
standing of the law. 91 

In addition to late and thin analysis of state reports, the treaty bodies’ 
observations also rarely translate their work into indigenous languages 
(and sometimes not even into major UN languages), making it difficult 
for many domestic human rights groups to hold the state accountable. 92 
Yet accountability is the central goal of reporting systems. Some of the 
UN treaty bodies have begun to post reports and recommendations on 
the Web. This is a major step forward, but the government processes 
that use the UN information generally remain opaque. According to 
the Heyns and Viljoen study, the Indian government discussed the feed¬ 
back from the Human Rights Committee behind closed doors. The gov¬ 
ernments of Jamaica and Iran sent the recommendations to some gov¬ 
ernment departments, but not to those responsible for making policy 
changes. In Zambia, the Department of Foreign Affairs simply shelved 
the recommendations. 93 

Reports and observations, by themselves, can only do so much. There 
is substantial evidence that governments, when they receive these recom¬ 
mendations, often pay no attention to them. 94 This problem arises even 
with the governments that are traditionally the most ardent promoters 
of human rights. Australia ignored recommendations about ending dis¬ 
crimination against indigenous peoples and improving protections for 
women’s rights. The US government, which has ratified the International 
Covenant on Civil and Political Rights, still disregards the portions of the 
treaty related to the death penalty even though those norms are inter¬ 
twined with the treaty’s object and purpose. 95 After a treaty body called 
on Japan to abolish the death penalty, the number of executions in the 
country actually rose. 96 
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On some occasions, the review of human rights performance has 
worked exactly as intended, and governments have complied in response 
to observations and recommendations from UN treaty bodies. Partially 
in response to comments received from reviews of its human rights re¬ 
ports, the Colombian government abolished armed civilian groups it had 
helped establish to fight guerrillas; the Egyptian government once released 
people it had held under its Emergency Act. These reactions are unusual, 
however; more common is for governments to ignore or brush aside rec¬ 
ommendations that conflict with their interests or cultural practices. 

Similar patterns are evident in the regional parts of the system, with 
one important difference: in general, regional human rights institutions 
are less dependent on state self-reporting. (Africa is an exception.) In¬ 
stead, they rely on ad hoc country reports carried out by commissions. In 
Europe, the system of monitoring allows for follow-up procedures that 
provide additional sources of information, thereby offering a fuller, time¬ 
lier, and probably less biased picture of human rights abuses. Moreover, 
the European commissioner plays a central role with special visits and 
requests for data. For instance, in his 2006 follow-up report to his visit a 
few years earlier, the commissioner reported that the Greek government 
had complied with his recommendations regarding reform of the justice 
system. 97 Local NGOs and the Greek ombudsman also remarked that 
since the commissioner’s visit, the efficiency and responsiveness of the 
administration to members of the public had improved. 

In the Inter-American part of the system, the regional commission has 
published more than fifty country reports in the last four decades. 98 Al¬ 
though some of them have been revelatory, in general they are not con¬ 
sistent or efficient sources of information. The OAS has the authority to 
condemn a state based on the information that appears in these reports, 
which could provide a political incentive for states to improve. But such 
condemnations are few and far between. Country-specific condemna¬ 
tions are limited—to the tune of one in forty-one years. 99 

Africa is an exception because unlike the other regional systems, which 
gather their own information, the African part of the system relies much 
more on state self-reporting. In this part of the system, most states do not 
report on time and some never report at all. As of May 2010, no state had 
turned in a report from 2008 onward, and many have only submitted one 
report over a period of ten or so years. 100 Rwanda has submitted the most 
reports, tallying four since 1990. In the early 1990s, the African regional 
commission recommended that the Assembly of Eleads of State and 
Government adopt a draft resolution on overdue reports allowing states 
to submit one consolidated report covering all the years they owed. 101 
Thirty-two of fifty-three states submitted consolidated reports. 102 The 
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content and format of submitted reports varies so widely that reports 
are not always useful to the commission. For example, in 1998, Algeria 
submitted a report of ninety-six pages while Mozambique submitted just 
a seven-page document. 103 The Seychelles submitted merely a copy of its 
national constitution as its report. The commission has few options but 
to respond to states through observations and resolutions that seek more 
and timely information. State compliance with these resolutions has been 
called “sketchy” when not in the context of a dispute and “low” when in 
the context of a dispute. 104 

UNDERUSED OR INEFFECTIVE COMPLAINTS MECHANISMS 

In theory, complaints are an important mechanism for enforcing treaties. In 
practice, they are underutilized and often ineffective. 105 These complaints 
can work in three ways in the UN part of the system: states complaining 
about other states, individuals complaining about states, and inquiries 
initiated by the treaty bodies in response to accusations of abuse. 

In the interstate mode, the complaints system is stillborn. Several of 
the UN human rights treaties allow participating states to utilize this 
procedure, which permits states to allege that another participant has 
violated a treaty. 106 At its creation, this procedure was foreseen to be 
“the keystone of the implementation clauses,” the “crux” of the legal 
system, and the “best” means for its effective implementation. 107 But that 
vision was never fulfilled, and the state-to-state complaints procedure 
has never once been used in the United Nations; it has been used a few 
dozen times in Europe, rarely in the Americas, and only once in Africa. 108 
States are reluctant to formally lodge human rights allegations against 
each other—perhaps because few states are immune to counterclaims, 
and because states have many varied goals, not just human rights, when 
they interact—and those states that are willing to call attention to com¬ 
pliance in other states have learned that interstate complaints are not a 
useful way to do that. 

There’s better news in how individual complaints are handled. Under 
several UN and regional treaties, a person can file a complaint against a 
government, and this procedure has led to some victories. It prompted 
the Canadian government to amend the Indian Act to remove discrimina¬ 
tory provisions. Quebec changed its law, allowing outdoor commercial 
signs in both French and another language. Some states have even paid 
compensation to victims. Norway acted promptly to remedy violations 
in an education case for infringements on religious freedoms, including 
amendments to its Education Act. In several cases, states have granted 
relief even before the complaints procedure was completed. For example, 
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in a Bolivian detainees case, the government released seven detainees even 
after the Human Rights Committee found the complaint inadmissible. 109 

In theory, the complaints mechanisms are one of the most important 
innovations in international human rights law. They allow the ultimate 
beneficiaries of human rights protections—the people with the most 
intimate knowledge of when and where the law is failing—to shine a 
spotlight on abusing governments. Yet gaining access to the international 
human rights system is a prohibitively costly affair for many victims of 
human rights violations. Given the nature of the human rights at stake, 
many of those bringing the claims are more likely to come from dis¬ 
advantaged backgrounds. If they contemplate a complaint, they face 
barriers within their own governments as well as social and pecuniary 
costs. (Some efforts have been made by the regional parts of the system 
to allow greater participation and easier access. Among these is the Inter- 
American Human Rights Legal Assistance Fund. In addition, NGOs have 
played important roles in mobilizing complaints and paying the often- 
high costs.) 110 

Despite their potential benefits, the individual complaints procedures 
suffer from acute limitations. In the UN part of the system, people cannot 
file a complaint without the approval of the accused government. 111 When 
victims can file complaints, not all do; many do not have the resources or 
knowledge to access the system. Since its creation, the UN Human Rights 
Committee has received only about two thousand cases, compared to 
the much more active European system, which despite covering a smaller 
population, received over fifty thousand complaints against forty-six 
states in 2009 alone. 112 When complaints are filed, they frequently sit in 
backlogs for months and sometimes years before they are reviewed. 113 
Meanwhile, when a complaint is filed it triggers requests for information 
from states, which often don’t respond—leading to even longer delays. 

Not one of the twenty countries in the Heyns and Viljoen study— 
not even the democracies—had its citizens use the individual complaints 
mechanisms effectively or frequently. Some governments did not allow 
individual complaints. In part, the authors found, the problem was igno¬ 
rance, as I’ve discussed already. People, including many lawyers suppos¬ 
edly expert on matters of human rights law, were not fully aware of the 
option to file an individual complaint; in some places, like Zambia, cop¬ 
ies of the treaties that explain these procedures were not readily available. 
Money was also a problem. Many countries lacked the resources (say, a 
legal aid group) that could help individuals file a complaint. 

One outcome of the complaints procedures is that by and large, the 
countries that already have a strong tradition of protecting human rights 
are the most prone to be the targets of individual complaints because 
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these host governments are most likely to allow or encourage the process 
to function properly. 114 And the countries with the worst records are the 
least likely to be the subject of complaints because most of these govern¬ 
ments do not allow complaints, victims fear vengeance at home if they 
file, awareness of the complaints procedures is low, and people cannot 
afford to bear the cost. 115 

Even when a formal complaint is launched, noticeable changes in 
state behavior generally do not follow. Australia, Canada, and Spain all 
made legislative amendments or took administrative steps in response to 
some individual complaints against them. Canada, Finland, and Spain 
compensated some individuals for their losses. But many countries in the 
Heyns and Viljoen study did little or nothing in response to complaints. 
They just ignored them. 116 Canada, France, and the Netherlands all have 
refused to accept the Fluman Rights Committee’s views in some cases 
triggered by individual complaints. Once, the Netherlands even thought 
about denouncing the First Optional Protocol to the Convention on Civil 
and Political Rights in objection to the committee’s far-reaching applica¬ 
tion of the nondiscrimination principle. 117 From the perspective of the 
complainant, the benefits from launching this costly UN process are usu¬ 
ally low. 

Even in the regional parts of the system, especially in Europe where the 
complaints mechanism is much more active, the benefits to complainants 
are muted because the system cannot keep up with the workload. Even 
the European Court of Fluman Rights—“the crown jewel of the world’s 
most advanced international system for protecting civil and political lib¬ 
erties,” says Laurence Elelfer—is hampered by bureaucratic problems. 118 
As the number of governments under the court’s jurisdiction has grown 
alongside the number of aggrieved Europeans filing complaints, a backlog 
of 170 thousand cases had accumulated by 2011. 119 (Such problems of 
gridlock arise at a time when the court is also accused of being staffed by 
judges from undemocratic countries such as Russia and Armenia that are 
passing judgment on established democracies. 120 If it could deal with its 
huge backlog, would the judgments be viewed as legitimate?) The court 
receives complaints on all kinds of human rights issues, but mainly has 
found violations on a limited set concerning the right to a fair trial and 
unreasonable delays in the administration of justice. That emphasis in 
its caseload explains why, astonishingly, Italy has had a much higher na¬ 
tional violation rate than Russia or Turkey. Moreover, though the court 
does order compensation, it has been reluctant to direct states on exactly 
how to remedy their violations. 121 

In Africa, the new court is not yet operational, and the old one (the Af¬ 
rican Court on Human and Peoples’ Rights) has only ruled just once—in 
that case, the court found that it lacked jurisdiction. 122 Meanwhile, the 
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African commission, the quasi-judicial supervisory body that is supposed 
to promote and protect human rights as set out in the African charter, has 
failed to issue clear and specific findings—which would be nonbinding 
anyway—on particular complaints . 123 The individual complaints mecha¬ 
nism envisaged by the charter lacks clarity . 124 

OVERLAP AND INCONSISTENCY 

As the system has expanded its procedures, obligations, and participa¬ 
tion base, many inconsistencies have emerged between provisions in dif¬ 
ferent parts of the system. These inconsistencies create problems for the 
interpretation of the law. They open loopholes for governments seeking 
legal norms and procedures that most suit their own goals, rather than 
the ones most likely to be effective or in the best interests of victims of 
abuse. 

Eric Tistounet, chief of the Human Rights Council Branch of the 
OHCHR and former secretary of the Human Rights Commission, has 
considered the problem of inconsistent, sometimes-overlapping obliga¬ 
tions in detail. According to Tistounet, there are duties under the Inter¬ 
national Covenant on Civil and Political Rights—for example, to protect 
the right to participate in the conduct of public affairs, a general nondis¬ 
crimination clause, and the rights of minorities—that do not have direct 
counterparts in the European Convention on Human Rights. There is a 
body of UN principles for the Protection of All Persons under Any Form 
of Detention or Imprisonment, which contains provisions that overlap 
with articles of the International Covenant on Civil and Political Rights. 
The philosophy behind the Convention against Torture was to limit its 
scope to acts committed by or at the instigation or consent of public offi¬ 
cials (or people acting in an official capacity), not by ordinary individuals. 
But that legal norm is inconsistent with the UN Convention on the Rights 
of the Child, which takes up issues like corporal punishment regardless 
of who instigates the abuse. And other treaties—the Convention on the 
Elimination of All Forms of Discrimination against Women, the Conven¬ 
tion on the Elimination of All Forms of Racial Discrimination, the Con¬ 
vention against Torture, the Convention on Civil and Political Rights, 
and the Convention on Economic, Social, and Cultural Rights—cover 
some of the children’s rights articulated by the Convention on the Rights 
of the Child . 125 The latest UN treaty—the International Convention for 
the Protection of All Persons from Enforced Disappearance—overlaps 
with existing obligations in other treaties, such as the International Cov¬ 
enant on Civil and Political Rights and the Convention against Torture . 126 

Overlapping obligations might create more opportunities for victims 
to seek out and achieve compensation—to “shop” for a venue or rule 
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that will most alleviate a victim’s suffering. 127 The effects of complex, 
overlapping laws and forums can also work in the opposite direction 
by weakening the coherence of the system’s obligations. Divergence 
creates ambiguities that governments can exploit to water down their 
own commitments; in the face of multiple interpretations the already- 
overstretched treaty bodies are unable to make consistent recommenda¬ 
tions for improving human rights. For example, when considering the 
problem of police brutality against foreigners in Germany, the Human 
Rights Committee once recommended that the government establish an 
independent body to investigate, while the Committee on the Elimination 
of Racial Discrimination only asked for better training and stricter dis¬ 
ciplinary actions. When considering the plight of children in Guatemala, 
the Human Rights Committee once drew particular attention to street 
children abused by the authorities while the Committee on the Rights of 
the Child never raised this issue, focusing instead on the impact of armed 
conflict on children. 128 

In addition to inconsistent interpretations by treaty bodies, govern¬ 
ments themselves don’t interpret or manage their legal obligations coher¬ 
ently. States, for instance, often enter reservations for one treaty but fail 
to make similar reservations in others. A state might reduce (through a 
reservation) its obligations to provide equal rights with regard to the 
nationality of children under the Convention on the Elimination of All 
Forms of Discrimination against Women, yet not make the same reser¬ 
vation in the International Covenant on Civil and Political Rights. The 
result is a legal irregularity and normative incoherence that can make it 
harder for governments (and other key actors in the system) to set priori¬ 
ties. As the system has grown in its obligations and participants, these 
problems have mushroomed. 129 

Legal redundancy makes the system less efficient. Some think it also 
creates the wrong incentives for governments that might otherwise live 
up to the human rights standards they have endorsed. Heifer, looking at 
a version of the problem in Jamaica and Trinidad and Tobago, has dem¬ 
onstrated how redundancy has diminished the status and impact of inter¬ 
national human rights law. 130 

Both countries had signed on to the UN and inter-American treaties 
protecting civil and political rights. Both also allowed individuals to file 
complaints under the two parts of the legal system—the UN Human 
Rights Committee and the Inter-American Commission on Human Rights. 
Both countries are members of the Commonwealth of Nations, and each 
recognizes the Judicial Committee of the Privy Council as their court of 
last resort. 

In the 1980s, as crime rates soared in Jamaica and Trinidad and To¬ 
bago, so did death penalty sentences. Death row inmates increasingly filed 
complaints with the UN Human Rights Committee, the Inter-American 
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Commission on Human Rights, and the Privy Council. But rather than 
help, these distinct procedures yielded conflicting rulings. In 1993, the 
Privy Council found that prolonged detention on death row beyond 
five years constituted inhuman punishment. But neither the UN Human 
Rights Committee nor the Inter-American Commission on Human Rights 
could process complaints quickly enough to respect the five-year rule set 
by the Privy Council. As a result, petitions rose sharply from death row 
inmates, and reviews carried out by the UN and inter-American bodies 
took even longer. The Privy Council ruling became a de facto ban on the 
death penalty—even though neither the UN treaty nor the regional one 
banned the practice. 

Meanwhile, with the death penalty a popular policy in both Jamaica 
and Trinidad and Tobago, public opinion in both countries started to 
condemn the international human rights legal system for undermining 
national efforts to fight crime. The governments of Jamaica and Trinidad 
and Tobago tried to revise the rules of the human rights tribunals to 
meet the Privy Council’s new deadline, giving them a timetable for action. 
When the tribunals refused to follow the timetable, Jamaica and Trinidad 
and Tobago denounced their treaty obligations. 

In 1997, Jamaica pulled out of the First Optional Protocol to the In¬ 
ternational Covenant on Civil and Political Rights, the UN treaty that 
gave individuals the right to file complaints about abuses of their political 
and civil rights to the Human Rights Committee. In 1998, Trinidad and 
Tobago pulled out of both that UN treaty and the American one. It soon 
tried to rejoin the UN treaty, but with a reservation that would have pre¬ 
vented the Human Rights Committee from reviewing petitions from its 
death row inmates. The committee rejected the reservation, and in 2000, 
Trinidad and Tobago pulled out of the treaty altogether. These two expe¬ 
riences, probably rare, demonstrate how an overlegalized system can give 
governments incentives to opt out of legal systems that otherwise could 
have an influence on the protection of human rights. 

These outcomes are hardly surprising in a system where treaty bodies 
are largely independent from one another. The result is that “the substan¬ 
tive quality of the work of each treaty body depends on the individuals 
who are elected to these bodies, and those who provide administrative 
support from within the UN human rights system. This type of system 
is therefore dependent on fluctuating subjective factors which produce 
unforeseeable variables.” 131 

WEAK ENFORCEMENT 

In any country with a well-functioning criminal law system a police of¬ 
ficer can arrest a scofflaw, courts can punish the offender, and the crimi¬ 
nal justice system can usually see to it that the court’s orders are carried 
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out. International treaty bodies, such as the Human Rights Committee, 
are different. They are empowered to oversee the reporting process and 
complaints procedures, but they have no way to ensure that governments 
implement their observations and conclusions. Governments get to de¬ 
cide whether and how to react. Much of the time, governments simply 
ignore these international bodies. 

UN war crimes expert Mahmoud Cherif Bassiouni puts in plain words 
the problem of enforcement. He served as the independent expert for 
the Commission on Human Rights on the Situation of Human Rights in 
Afghanistan, chairperson of the Drafting Committee for the Diplomatic 
Conference on the Establishment of an ICC, chairperson of the UN Secu¬ 
rity Council’s Commission to Investigate Violations of International Hu¬ 
manitarian Law in the Former Yugoslavia, and chairperson of the Draft¬ 
ing Committee of the UN Treaty on Basic Principles of Justice for Victims 
of Crime and Abuse of Power. Bassiouni explains that 

there is an inherent tension between the object and purpose of the 
human rights treaties and the procedures for their enforcement: on the 
one hand the treaties and their mechanisms are meant to recognize and 
vindicate rights, and on the other hand the strength and effectiveness 
of their enforcement relies wholly on the will of the State parties, the 
same States who are themselves responsible for the violations identi¬ 
fied in the treaties. In this entire process the affected individual has 
little or nothing to do with the process. 132 

This tension pervades almost every aspect of human rights law. Over 
a decade ago, the UN high commissioner promised to give special atten¬ 
tion to implementation of the Human Rights Committee’s decisions and 
recommendations. 133 But according to a legal expert on the committee, 
“There is little change in reality, and parts of the High Commissioner’s 
promise have remained unfilled. At the same time, an initiative to involve 
other organs of the UN system to handle a grave human rights situation is 
not appreciated by some members of the HRCttee [Human Rights Com¬ 
mittee] itself.” 134 Though treaty bodies can express their views on human 
rights, most have no real power to carry out visits, conduct inquiries or 
investigations during the consideration of individual communications, or 
provide or seek advisory opinions from the International Court of Jus¬ 
tice. 135 They cannot give legal aid to victims making complaints, and their 
comments, observations, and decisions are not legally binding. Thus, their 
suggestions for remedies seldom “threaten state interests sufficiently to 
bring about prompt compliance.” 136 That helps explain why the Interna¬ 
tional Law Association’s UN reform study group has expressed the view 
that “the present situation of monitoring and enforcement of human rights 
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through the UN is far from fully effective in attaining wider observance of 
human rights at the global level, and indeed even at the local level of some 
relatively well resourced and otherwise well-meaning states.” 137 

Mindful of the enforcement problem, experts hoped that international 
courts would create a deterrent effect, just as domestic courts, trials, and 
criminal justice systems deter some crime. Prosecution would send a mes¬ 
sage to potential future perpetrators that they might be held accountable. 
In practice, however, there is no such thing as a world human rights court 
or police force that covers all the treaties’ norms. Deterrent effects are 
notoriously hard to measure, but the absence of reliable international 
courts makes it unlikely that such effects are strong. The ICC has a nar¬ 
row jurisdiction, and does not cover most of the norms in the UN or 
regional treaties. According to legal scholars Julian Ku and Jide Nzelibe, 
international criminal courts, and the ICC in particular, are not actually 
likely to deter human rights abuses, especially in the “weak states” where 
many human rights perpetrators come from, because perpetrators there 
are almost certain to suffer much worse local punishments—torture or 
death—than the ICC could inflict. 138 Even Bassiouni, chairperson of the 
Drafting Committee for the Diplomatic Conference on the Establishment 
of the ICC, is “quite doubtful” about the court’s ability to deter abuse or 
bring about justice. 139 And though the court has a budget of over a hun¬ 
dred million (US) dollars a year, the chances of being held accountable 
before this court, despite all its resources, are extremely low. 140 Worse, the 
failures of such courts to impose penalties in their signature cases—such 
as ICC’s long-standing unfilled warrant for the arrest and trial of Sudan’s 
President al-Bashir—could send a signal to tyrants that is exactly the op¬ 
posite of deterrence. 

Some regional courts have greater authority and jurisdiction, but even 
they must ultimately rely on governments to cooperate, participate, and 
implement their decisions. If a government does not want to implement, 
generally, it does not. 141 States in the regional systems comply, if at all, 
mostly with the least costly of court orders—paying reparations to indi¬ 
vidual victims—but often refrain from adopting more difficult and costly 
reforms such as changes in legislation. 142 In Africa, the human rights 
court is still mostly inactive, so there has been little in the way of binding 
court rulings to actually comply with. Compliance with the recommen¬ 
dations of the African Commission on Human and Peoples’ Rights has 
been rare, as governments like those in Angola, the Congo, and Sudan 
have just ignored its suggestions. 143 In the Americas, “where respect for 
human rights is not entrenched, supranational tribunals are unlikely to 
enjoy the automatic implementation of their decisions, particularly when 
these decisions call for a significant political or financial commitment or 
implicate endemic human rights problems.” 144 
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It is tempting to see the European part of the system as uniquely com¬ 
petent. It is more accessible and active, and more effective. By most ac¬ 
counts, it is poles apart from the rest of the international human rights 
system. Yet even the Council of Europe—the body of countries that are 
members of the European Convention on Human Rights—lacks any di¬ 
rect ways to enforce the rulings of the European Court of Human Rights. 
There are no obligations rooted in the European Convention that make 
judgments of the court executable within the domestic legal system of 
the convention’s participants. In general, rulings by the European court 
aren’t like a domestic court; they are, instead, of a declaratory nature 
stating only to what extent a protected human right under the European 
Convention has been violated. 145 Many national courts don’t accept the 
judgments of this court as binding on them—in 2002, more than twenty 
European constitutional courts actually declared themselves not to be 
bound by the European court’s rulings, though many acknowledged that 
they are influenced by them anyway. Not all states have effective ways to 
litigate accusations of violations in domestic courts. 146 Yet the European 
Court of Human Rights has not been able to provide a reliable alterna¬ 
tive to domestic courts because it has problems gaining traction exactly 
in the countries where there is a weak commitment to the rule of law, 
and where people lack confidence in the management of their own courts 
and law enforcement. 147 And where a sense of European identity as well 
as independent judicial and legal cultures have not taken hold, the status 
of the European Convention in the legal and constitutional system seems 
beside the point. 

Consider Turkey, a participant in the European Convention and sub¬ 
ject to the jurisdiction of the European Court of Human Rights. The 
court has consistently found that Turkey violates international human 
rights law at a high rate. Until the 1990s, however, Turkish courts didn’t 
much refer to those findings. Today that situation is changing as Turkish 
courts formally consider European judgments more often. That shift has 
led to some tangible improvements in Turkish human rights along with 
new rationalizations and strategies by the Turkish government when it 
does adopt policies that are abusive; instead of abusing dissidents, the 
Turkish government has dissolved political parties that advocate a federal 
solution to the Kurdish question. 148 According to Neil Hicks, the interna¬ 
tional policy adviser for the NGO Human Rights First in Turkey, “many 
prosecutors and judges still believe, and are willing to state as much to 
representatives of human rights organizations, that their first priority is 
to support the security forces in maintaining national security. If the se¬ 
curity forces break Turkish law and violate international human rights 
instruments in pursuit of this goal, then they are willing to overlook it 
and even to condone it.” 149 
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The problem isn’t just Turkey. Constitutional courts in long-standing 
members of the European Union, such as Portugal, lack awareness of 
the European Court of Human Rights’ case law. In Greece, domestic 
courts have rarely applied the convention to actually remedy problems. 
In France, there has been a historical reluctance by domestic courts to 
apply the convention’s standards. 150 

Although these regional courts aren’t like well-functioning national 
courts, they do have some impact. 151 Knowing that they can’t draw on 
strict enforcement, they can craft clever strategies to attract states’ co¬ 
operation and encourage intervention by other states on behalf of the 
court. 152 

Enforceability has never been the strong suit of international human 
rights law. Moreover, as I discussed in chapter 4, coercive enforcement 
isn’t the only mechanism by which human rights law can have an effect; 
persuasion also plays a role. 153 Still, the fact that the international human 
rights legal system doesn’t have reliable enforcement mechanisms means 
that it can’t easily compel uninterested (or even hostile) states to comply. 

CULTURE AND HISTORY 

Finally, there is perhaps the fundamental challenge to the cherished goal 
of universalism. Not every universal human rights value is accepted uni¬ 
versally or interpreted in the same way into different local customs and 
practices. Global treaties sometimes conflict (in reality or appearance) 
with local cultural and religious traditions, such as the caste system in 
India and authoritarian family structures in Iran. Though the Conven¬ 
tion on the Elimination of All Forms of Racial Discrimination argues that 
untouchables suffer discrimination, the Indian government and much of 
Indian society disagrees. In Iran, treaties such as the Convention on the 
Rights of the Child are subject to Shari’a law. In short, some of the laws 
proclaimed universal are not seen as universally legitimate. 

Asian governments have been especially vocal on this subject. When 
ministers and representatives of Asian states met in Bangkok in 1993 to 
prepare for the World Conference on Human Rights, they agreed that 
“while human rights are universal in nature, they must be considered in 
the context of a dynamic and evolving process of international norm¬ 
setting, bearing in mind the significance of national and regional par¬ 
ticularities and various historical, cultural and religious backgrounds.” 154 
Some leaders even suggested that Asian values are more communitar¬ 
ian and less individualistic than the human rights norms championed by 
Western governments. 155 

Yet the UN human rights treaty bodies, according to anthropologist 
Sally Engle Merry, tend to ignore local cultural differences. They often 
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have no choice. These bodies evaluate many countries in short periods of 
time. Their staff members are not anthropologists or country experts; fre¬ 
quently, they are not trained in or are reluctant to recognize the complex¬ 
ity of particular situations. The dominant culture among human rights 
lawyers and advocates is the application of universal norms rather than 
tailoring (and sacrificing) those ideals for local circumstances. 156 

One example, says Engle Merry, is the practice of bulubulu in Fiji—a 
village-based form of apology and settlement, used to settle cases of rape 
as well as a wide range of conflicts and for arranging marriages. The 
Committee on the Elimination of All Forms of Discrimination against 
Women has urged Fiji to eliminate the custom, which they have viewed 
as an unacceptable response to sexual violence that actually provides le¬ 
gitimacy to rape. Yet the government of Fiji has objected to this criticism 
because it views bulubulu as a process that is essential to village life. The 
Fiji minister for women herself explained to Engle Merry that the com¬ 
mittee did not understand how important this custom is for the people, 
that the village could not function without it, and that the people of Fiji 
would not give this custom up. 157 

Other times, treaties are associated with out-of-favor issues, such as 
the abolition of the death penalty in Jamaica or the treatment of Gypsies 
in Spain, making it easier for governments and even NGOs to overlook 
the treaties. In the Czech Republic, the treaty protecting economic, social, 
and cultural rights was long associated with the country’s brutal Com¬ 
munist period, and so shunned. In some places, a general feeling that the 
United Nations is powerless, isolated, and a tool of Western imperialism 
discredits the treaties altogether, undercutting the laws’ legitimacy. 158 


Conclusion 

While aspirations run high, many of the hard facts and expert impres¬ 
sions about the international human rights legal system paint a troubling 
picture. The system’s ability to get countries to implement its norms is 
highly uneven and generally low. Its capacity for coercion and deterrence 
is low; persistent noncompliance and uneven treatment suggest that le¬ 
gitimacy of the system is low, which probably diminishes the extent to 
which international human rights law leads countries to comply through 
persuasion. 

hooking mainly from the perspective of practitioners working inside 
the international human rights system, this chapter has looked at some 
good and especially bad news about how that system actually functions. 
While there is good news, there are also many troubles. The problems 
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include ignorance, bureaucratic dysfunction, resource strain, and weak 
enforcement. 

Together, chapters 5 and 6 paint a consistent picture, albeit from 
two very different perspectives. They suggest that what matters most 
for the effective protection of human rights is domestic stability and a 
well-functioning, independent national legal system along with political 
systems that encourage accountability and public dialogue. Where those 
are lacking—where much of the world’s population happens to live— 
international treaties, courts, and other human rights institutions don’t 
seem to factor much into the decisions that governments, perpetrators, 
and victims make, and local courts have little power to take up the legal 
principles. 

The next chapter picks up where this one leaves off. The list of nine 
troubles documented in this chapter is, perhaps, also a list that can guide 
reformers. Chapter 7 looks at what they have done to make the system 
work better. 


7 


System Reform 


While the aspirations for the international human rights legal system are 
high, the facts on the ground about how the system actually functions 
are worrying. Chapter 5 suggested, from the vantage point of systematic 
scholarly research, that the system most corresponds to human rights 
protections in a subset of countries—democracies, and some “in flux”— 
which are generally not the leading abusers of human rights. Chapter 6 
echoed this message, along with a lot of detail from practitioners who 
work inside the international legal system and know it well. Mindful of 
those chapters, what can be done to make the system work better? 

Before I look to reform, obviously it is important to keep things in per¬ 
spective. In some contexts, it is unlikely that the international human 
rights legal system will have much effect on actual protections for human 
rights no matter how its components are designed. These settings include 
contexts where government has failed completely. They also include con¬ 
texts where government is run by a highly centralized state that devotes 
resources to suppress the accountability that comes from an active civil so¬ 
ciety, stacks courts with cronies, breeds inequality, and kindles prejudice. 
Such contexts, the research I surveyed in chapter 2 suggests, are likely to 
yield abuse. 

With that in mind, nonetheless there may be places where reforms 
could make the international legal system more effective, and this chapter 
is devoted to that topic. My starting point is chapter 6, which identi¬ 
fied nine shortcomings of the international human rights legal system. 
These range from ignorance and inadequate resources to fragmented 
legal norms and weak enforcement. Such shortcomings erode the poten¬ 
tial influence of international law in circumstances where the law could 
be effective, such as in countries where national courts and civil society 
groups are healthy. 

System-savvy human rights experts have proposed an array of reforms 
that might strengthen some of these weak spots. I first focus on the re¬ 
form proposals themselves. Second, I look critically at what reform might 
actually accomplish in light of the many real-world constraints that slow 
and limit the practical implementation and effects of reforms. And third, 
I explore strategies that could increase the success of reform efforts. A 
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central message from this chapter is that although reforms are needed, 
they won’t have much impact on the fundamental challenges for the in¬ 
ternational human rights legal system. They won’t have much impact 
on the contexts and rationales that drive most abusive behavior. More¬ 
over, the many existing reform efforts are a reminder of the severe chal¬ 
lenges that face future efforts to make the international legal system 
more effective. Overcoming those challenges will require other strategies, 
which I take up later in part III of this book. 


Reform Proposals 

To a system outsider, reform seems like a dull topic of conversation. De¬ 
spite its bland flavor, though, reform is central to the future health of the 
international human rights legal system. Without repairs, the numbers of 
noncompliant governments that are formal members of the system will 
continue to swell—legal obligations will become more fragmented, and 
procedures will become more complex and conflicting. The legitimacy of 
the system, already a major concern, will erode further. The result will be 
more lawbreaking and greater frustration. Reform, if done well, could 
make a difference for a subset of countries—a significant contribution, 
even if reforms can’t fix the troubles in the places where abuses are worst. 

Human rights experts for decades have been advocating reform, and 
there is a close interaction between scholars who study the system, NGOs 
that agitate for the system to do better, and the practitioners who steer the 
system through their roles in governments, the United Nations, and other 
official postings. Veteran scholar-practitioners, such as Philip Alston, have 
joined many NGOs and human rights practitioners in calling for reform. 1 
When UN High Commissioner for Human Rights Navanethem Pillay 
reached out to the global human rights community asking for proposals 
to improve the system, experts around the world responded. Drawing on 
advice from dozens of organizations and regional consultations, Pillay 
has offered a wealth of ideas for reform that echo what the community 
has been saying for a long time. 2 While Pillay focused on the United Na¬ 
tions, experts have also urged reforms in the regional institutions in Af¬ 
rica, the Americas, and Europe. 

In short, the system is hungry for reform and overflowing with ideas. 
While there’s no single menu for reform, the ideas that have emerged fit 
broadly into four categories. First are notions about how the broader pub¬ 
lic might become more aware that the system exists, and also more fully 
engaged with human rights legal procedures at home and internationally. 
Such ideas speak especially to problems that stem from public ignorance 
of existing human rights laws and procedures. Second are reforms aimed 
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at streamlining the human rights legal system—a concern identified by 
experts who have observed the proliferation of laws and procedures over 
the recent decades. Streamlining proposals have focused on the content 
of treaty law as well as the varied reporting and complaints procedures 
that are in need of repair. Third is the professionalization of the system, 
especially the UN treaty bodies and Secretariat, which could lead to a 
more independent and even-handed oversight and implementation of 
human rights law. And fourth is investing in credibility, such as by setting 
minimum standards for participation so that treaty registers are not filled 
with countries whose governments have no intention of obeying the law. 
Because a more credible system is also probably a more legitimate one, 
such efforts could overall make human rights law more effective. I look 
at each of these four types of reform in turn. 

PUBLIC OUTREACH 

Ignorance, chapter 6 explained, is a genuine problem for the effectiveness 
of international law. On this front, experts have offered many propos¬ 
als to better equip the human rights legal system to promote awareness 
about its values, obligations, and procedures. 3 Such reforms could make 
government leaders, agencies, ministries, and bureaucrats at all levels— 
along with the general public—more aware of the system. Simply pro¬ 
viding information will not, of course, automatically inspire compliance 
with human rights laws and norms. Like all the reforms discussed in 
this chapter, efforts to promote awareness aren’t a silver bullet of effec¬ 
tiveness. Still, they can raise the odds that the legal system will have an 
impact. 

The system could better educate and train members of national legal 
communities—judges, lawyers, and legal aids—about human rights obli¬ 
gations and international legal procedures and opportunities. 4 This com¬ 
munity within countries is crucial, for the best hope to protect human 
rights is not for an international court to prosecute human rights offend¬ 
ers; usually, recourse to an international court is a last resort that isn’t 
available in most circumstances. Instead, a functioning domestic justice 
system is essential to ensuring that domestic law protects human rights 
and punishes criminal offenders. 5 Better awareness of international rights 
and procedures can help national legal systems evolve in ways that are 
consistent with local legal cultures and jurisprudence yet also supportive 
of international norms. 6 

The system might also have more impact if more victims and their 
representatives knew about the array of remedies available at home and 
abroad. With these goals in mind, experts have proposed expanded media 
and communications outreach, including the translation of legal materi- 
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als into forms (and languages) that are more accessible to nonspecial¬ 
ists. Some also recommend more coordination and outreach efforts to 
engage regional and local media, even through instant social media such 
as Facebook and Twitter that can reach people directly in formats popu¬ 
lar with younger generations. 7 Some informational reforms also focus 
on perpetrators. Police officers, prison guards, security forces, and other 
agents of violence, many of whom are responsible for carrying out orders 
that result in human rights violations, perhaps would be less likely to 
commit these crimes if they understood their obligations and the possible 
consequences. 

Experts know that reforms of this type must be sustained and system- 
wide. Providing information or training to one element—say, journalists— 
is less effective than engaging the complementary parts of a network, 
such as lawyers, NGOs, and police. Repeated efforts—and repeated visits 
to a country by consultants—are more effective than one-shot reforms. 8 

STREAMLINING 

Reformers have often urged greater consistency—to avoid creating mixed 
signals and incentives—as human rights standards proliferate. Where re¬ 
dundancy is unavoidable, better coordination across the system can give 
key players within each component fuller information about how the 
rest of the system works. 9 Such ideas have been advanced not just in 
the United Nations but also across the regional treaty bodies. At their 
core is the idea that inconsistency and confusion undercut the efficiency, 
credibility, and efficacy of international law. 

Some of these reform proposals focus on reducing inconsistency in the 
substantive content of international law. Such efforts, it is thought, might 
ameliorate problems such as confusion in jurisdiction. Some focus on 
particular legal procedures—for example, a requirement (understandably 
controversial) that member states cannot make incompatible reservations 
to different treaties with overlapping content. 10 

Most reform efforts aimed at streamlining have focused on the system’s 
varied information reporting processes. Making reporting work better is 
important because reporting—along with the effects of international law 
on litigation in domestic courts—is perhaps the most significant mecha¬ 
nism for international human rights institutions to have a practical im¬ 
pact on abusive behavior. To work as intended by its creators, the UN 
part of the system relies heavily on governments to self-report on their 
efforts and limitations in protecting human rights. (Some regional parts 
of the system, such as in Africa, have similar self-reporting obligations. 
The most active regional parts, notably in Europe, rely less on govern¬ 
ment self-reporting and more on individual complaints.) Self-reporting 
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forces governments to assess their own policies and practices—when it 
works it leads to self-monitoring, learning, and a focusing of attention on 
areas where government needs to improve its performance. It can be a 
resource for other stakeholders, such as NGOs, who use these reports to 
shame governments. Given all the evidence that even the best-performing 
governments hand in late and incomplete reports, perhaps reforms could 
lead to reporting systems that provide more useful information and a 
greater practical effect on human rights abuse. 

Reforms have sought to streamline existing requirements while also 
requesting more useful information. Reformers have also looked for ways 
to raise the cost of nonreporting and failures to follow reporting proce¬ 
dure. One proposal in this spirit would allow treaty bodies to use other 
sources of information when they review the record of nonreporting gov¬ 
ernments. Publishing such reviews could give nonreporting governments 
a strong incentive to offer their own account. 11 The UN Committee on 
Economic, Social, and Cultural Rights switched to this procedure a while 
ago, and the result was that overdue reports “suddenly materialized.” 12 
What remains unclear, however, is whether these extra reports have actu¬ 
ally led to better protections for human rights. 

A more effective international reporting system might also work better 
in tandem with the elaborate systems that a few countries use to provide 
information on human rights abuses around the world. Every year for the 
last three decades, the US Department of State has published a report on 
the individual, civil, political, and worker rights set forth in the Universal 
Declaration of Human Rights for countries that receive US assistance 
or are UN members. 13 These reports, presented to Congress, are widely 
circulated, published online, and inform US foreign policy and public dis¬ 
course. 14 (The United States also puts online the self-reports it provides 
to the United Nations.) 15 The UK Foreign and Commonwealth Office 
publishes an annual report on human rights containing detailed informa¬ 
tion on other countries’ records. 16 The NGO Amnesty International also 
reviews human rights practices around the world, and publishes its own 
annual reports on countries’ practices. 17 Another NGO, Freedom House, 
independently reports on civil and political rights. 18 Some people believe 
these reports might pressure governments to improve human rights, al¬ 
though that is a question of intense debate. 19 Such reports are not a re¬ 
placement for individual governments to participate in the treaty report¬ 
ing process, but they are another source of information. 

Some problems with self-reporting are rooted in state capacity, which 
active investments in capacity building can help address. Many experts 
seem convinced that making governments write separate reports for 
every law is a burden on them. 20 That burden may help explain why 
there are thousands of late reports due to the United Nations. 21 In light 
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of all the challenges with the existing reporting requirements, experts are 
particularly wary of new treaty obligations that would expand reporting 
obligations—especially for small or poor states. 22 

Perhaps the most important reforms to reporting are efforts, notably 
with streamlining, that would make it easier for governments to comply. 
One proposal, supported by UN secretary-generals Kofi Annan and Ban 
Ki-moon, would consolidate existing reporting requirements by merging 
the UN treaty bodies. 23 Where almost a dozen treaty bodies now work, 
one or two might suffice. 24 Nico Schrijver, law professor and vice chair 
of the UN Committee on Economic, Social, and Cultural Rights (and 
member of the Senate of the Dutch house of parliament), has even pro¬ 
posed the eventual creation of one worldwide human rights treaty with 
an integrated reporting system. 25 The idea behind these various proposals 
is the same. Instead of writing many second-rate and redundant reports 
for many different committees, a government would write one or two 
comprehensive reports. Treaty bodies would combine their resources, ex¬ 
pertise, and administrative capacity to review those consolidated reports 
in a timelier and more comprehensive manner. 26 Such integration and 
streamlining would resonate with the reforms that the UN has already 
made, notably the creation of the Universal Periodic Review I discussed 
in chapters 4 and 6. 

Integration and streamlining would allow treaty bodies to be more 
strategic in how they deploy scarce resources. For example, with more 
accurate and timely information these bodies might help focus the in¬ 
dividual complaints process on the most serious cases. A more strategic 
sense of overall levels of abuse and policy reforms that might address 
abuse could help treaty bodies and individual governments identify the 
complaints and policy reforms that would be most important to pursue. 

PROFESSIONALIZE THE SYSTEM 

While streamlining could make the universal and regional parts of the 
system more efficient, the system also needs more resources and profes¬ 
sionalization. 27 There simply are not enough people, time, or resources to 
process all the reports, or for all the committees that review the reports to 
issue responses that are detailed enough to be helpful. 28 If more govern¬ 
ments ratify more treaties and file more reports, the system could come 
to a near standstill unless it is given new professional capacity. The treaty 
bodies need extended and more frequent sessions to review the reports. In 
the United Nations, meeting times have expanded a bit over the years, but 
much more is needed. 29 The Secretariat needs more resources. And experts 
contend that the treaty body committees need greater professionalization, 
independence, impartiality, and expertise—achieving such outcomes will 
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require greater use of performance assessments, improved remuneration, 
and better training. 30 More money into the system might have an impact 
on its ability to improve the monitoring process by paying and training 
professional committee members to work on a full-time basis. 31 

Professionalization could work in tandem with many other proposals 
to streamline decision-making. Some have suggested an end to the United 
Nations’ consensus decision-making process that eats up a lot of time. 
Another recommendation is to reduce the need for expensive translation 
services by requiring that main documents be submitted in an official 
language—if possible, a major world language; this is contrary to ideas 
discussed earlier in this chapter to increase translations. 32 Meeting times, 
some propose, could be used more efficiently, with less duplication in 
questioning. And intersessional periods could be used more effectively for 
follow-up, which doesn’t much happen now. 33 

Hand in hand with more professionalized treaty bodies are proposals 
for reforms that would give a stronger, central role to the UN Secretariat. 
For example, the Secretariat might provide committee members—some 
of whom are nonexperts in human rights or the law—with more support, 
including a better understanding of law and practice in the reporting 
states they review. There have also been calls to create more professional 
flexibility inside the Secretariat, away from the hyperspecialization that 
can produce tunnel vision and amplify communication problems between 
different parts of the system. For instance, more Secretariat staff could be 
made responsible for multiple treaties and issues. 34 

A more professional human rights legal system with a stronger Sec¬ 
retariat would also benefit from improved communication within the 
system. Improved communication is needed between governments and 
treaty bodies, between treaty bodies, and between different parts of the 
system. Reports and other sources of official information and evalua¬ 
tions, for example, could be stored in searchable databases that would 
provide useful information at all stages of the legal process. 35 Experts 
have also recommended making that information (including anonymized 
individual communications) publicly available so that anyone can ob¬ 
tain details about the nature and status of cases. 36 Still others endorse 
greater participation by and reliance on NGOs for information and ex¬ 
pertise. 37 Materials from NGOs, if properly communicated in advance, 
might help treaty bodies improve the quality of their discussions and 
recommendations. 38 

Another recommendation is to better coordinate the treaty bodies. To 
this effect, the United Nations already holds some intercommittee meet¬ 
ings, which bring together representatives from each of the treaty bodies 
to discuss their work and consider ways to enhance the effectiveness of 
the system as a whole. Among the topics those sessions have explored is 
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modernization of reporting procedures, harmonization of work methods, 
and obtaining new financial resources. 39 Still, there are problems of over¬ 
lap, redundancy, and inconsistency along with a plain lack of knowledge 
between all these bodies. The many proposals for the coordination of 
treaty bodies usually go hand in hand with efforts to streamline reporting 
systems, since the management of reports and complaints is one of the 
chief functions of these bodies. 

Streamlining and professionalization might allow the system to be¬ 
come more strategic in how it uses its resources. Notably, experts have 
recommended a host of different reforms that could, in some settings, 
boost the system’s limited capacity for enforcement. There have been 
calls for committees to follow-up on their observations and recommen¬ 
dations. 40 At present, once these observations and recommendations are 
made, they often disappear as priorities; a more strategic and professional 
human rights legal system could help ensure more follow-up. Some experts, 
similarly, have advised that the committees engage in consciousness- 
raising about their own recommendations and even create training pro¬ 
grams to help ensure that recommended reforms within governments 
are implemented. 41 Others have advised the committees to set priorities, 
identifying their most urgent and important recommendations to follow 
up on within a set time frame—say, a year or two. 42 And there are pro¬ 
posals that the treaty bodies all periodically undertake country visits, in 
consultation with civil society and NHRIs, in order to directly witness 
whether their recommendations are being applied—something that is 
only done regularly in the European part of the system. 

INVEST IN CREDIBILITY AND LEGITIMACY 

Experts also believe that reforms can help raise levels of compliance while 
making the system more reflective of local circumstances, which can give 
it credibility and legitimacy—something the system currently lacks in 
much of the world. One idea is to have the different parts of the system 
hold more meetings outside of headquarters as well as in places where 
treaties could have traction in local politics. 43 This might give local media 
a reason to cover the international human rights legal system, leading to 
greater local familiarity with international human rights procedures. A 
more familiar system might be more accessible, and it might also lead to 
better local engagement. 

The largest challenge to credibility and thus legitimacy comes from 
the countries that are formally members of human rights treaties yet are 
rampant abusers of human rights. A government has to do something ter¬ 
ribly bad, like commit major atrocities, before the UN General Assembly 
will even consider recommending that the government be excluded from 


124 • Chapter 7 


agencies like the Human Rights Council. For example, it took decades 
and the outbreak of civil war before the General Assembly suspended 
Libya in 2011. 44 In Africa, the Americas, and Europe, states continue to 
participate as members in their regional institutions despite having com¬ 
mitted major atrocities. Since the door has been open for decades it’s 
probably far too late, today, to impose formal standards for participation 
in most existing institutions. Yet there may be ways to start building in 
standards moving forward. 

Increasing the competitiveness of the election process in the United 
Nations is one possible step. Membership on the Human Rights Council 
was envisioned by the General Assembly as a competitive process, given 
that an absolute majority of the General Assembly is needed to elect a 
candidate. The General Assembly is supposed to “take into account the 
contribution of candidates to the promotion and protection of human 
rights and their voluntary pledges and commitments made thereto.” 45 

There are positive signs that election to the council is becoming more 
selective as NGOs play a larger role in expanding access to information 
about the human rights violations of candidates. Since 2007, coalitions 
of NGOs have waged successful campaigns against the candidacies of 
Belarus, Sri Lanka, Azerbaijan, and Iran; none of these countries has ob¬ 
tained a seat on the council. The picture is not entirely positive, however, 
as membership is still framed in terms of the five UN geographic regions, 
and authorities from each region can game the system—for example, by 
proposing only as many new council members as there are seats allo¬ 
cated to each region—in ways that give the General Assembly few or no 
choices. 46 


Prospects for Reform 

These four broad types of reforms are ambitious. Are they practical? 
Answering that question requires looking at the reforms that have been 
going on for years. Here I first examine that history of reform since it 
helps set a baseline for what is achievable. Then I explain why reforms, in 
practice, probably can’t have much of the intended effect. 

REFORMS HAVE BEEN MADE 

It’s a common misperception: the United Nations is a bloated, corrupt, 
glorified talk shop that never changes. 47 In fact, the United Nations is 
constantly changing itself, expanding its scope of action and the interpre¬ 
tation of its powers. These shifts are particularly evident in the human 
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rights part of the UN system, which has been in flux since its inception. 
The United Nations and its leading experts have created new treaty bod¬ 
ies and agencies, such as (in 1993) the OHCHR, along with an array of 
other reforms aimed at improving the system’s performance. 

The UN Human Rights Committee—one of the leading treaty bodies— 
is an example of how the UN apparatus has attempted to identify and re¬ 
pair its flaws. In the 1990s, the committee created a working group with 
the goal of expanding its resources and crafting new, more effective pro¬ 
cedures. 48 Those changes have included new rules for reporting as well as 
efforts to improve the efficiency and credibility with which the committee 
issues its concluding observations. For many years, the committee oper¬ 
ated with the philosophy that implementation of its observations was a 
matter of goodwill and its role ended once it had articulated its findings. 
These reforms were inspired by a more strategic vision for how the com¬ 
mittee should operate. In the 1990s the committee, no longer content 
to rely on goodwill, created a new follow-up procedure asking states to 
submit information on how they have responded; today that procedure 
comes with time limits that are measured sometimes in just a matter of 
months. 49 Additional reforms are in the works. In 2011, the committee 
adopted reforms, triggered by its own internal special rapporteur, that 
will lead to country-by-country reviews of state compliance with the 
treaty that the committee oversees: the International Covenant on Civil 
and Political Rights. At the same time, it also made progress on reforming 
how the committee handles individual communications. 50 

The reforms at the Human Rights Committee aren’t unique. Essentially 
all the other elements of the human rights legal system have made efforts 
to reform themselves over the years. In 2002, for instance, the United Na¬ 
tions held its first inter-committee meeting to try and address some of the 
problems associated with overlapping jurisdiction along with a lack of 
communication and coordination between its human rights treaty bodies. 
This meeting now happens twice annually. The United Nations replaced 
its own Human Rights Commission with the Human Rights Council 
in a 2006 effort to fix some of the problems with its highly politicized 
predecessor. The council created a new procedure—the Universal Peri¬ 
odic Review—with the goal of enhancing the monitoring process for all 
treaties. And the United Nations had already made other efforts. It had 
strengthened its human rights capacity, improved its system of special 
procedures, posted some committees’ reports and state responses online, 
translated the Universal Declaration of Human Rights into many more 
languages, and reduced (a bit) the backlogs in consideration of some re¬ 
ports. 51 Whether these reforms have had their intended effects is another 
matter, but clearly the United Nations has some capacity for change. 
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This chapter has focused a lot on UN reforms because the United Na¬ 
tions is at the center of the international human rights legal system. Re¬ 
form is hardly unique to the United Nations, however, as the regional 
parts of the system have also been a locus of massive reform efforts. The 
Europeans, notably, have been responding to their changing circumstances 
created by the end of the Cold War and the expansion of the European 
Union. In the 1990s, they even abolished their own Commission on Human 
Rights, which was relatively weak and cumbersome, and replaced it with 
a single, full-time human rights court—the European Court of Human 
Rights—with compulsory jurisdiction and individual rights to petition. 52 
In part, such reforms were intended to address the rising application rates 
and complexity of cases associated with the growing number of states 
participating in the system. In practice, these reforms aimed at streamlin¬ 
ing the system, shortening proceedings, and improving judicial quality 
haven’t been enough. 53 Less than a year after the overhaul, Luzius Wild- 
haber, the president of the court, admitted that the system was under pres¬ 
sure and faced “asphyxiation” from the backlog of applications. 54 An 
array of further reforms emerged and came into effect in 2010 after Rus¬ 
sia finally ratified a plan. 55 Worries that this new plan also wouldn’t be 
adequate led the Council of Europe to push for additional reforms. 56 In 
2010, a ministerial-level conference on the future of the European Court 
of Human Rights ended with all forty-seven member states adopting 
another plan with still more reforms, including proposals related to fil¬ 
tering applications and implementation of the European Convention on 
Human Rights at the national level. 57 

The human rights community lavishes much attention on Europe for 
these big (and important) renovations, but reforms also have been made 
in the Americas. New procedures are in place to make more efficient 
use of hearings as well as to make the court’s jurisprudence more ac¬ 
cessible to the public. 58 For instance, new regulations came into force in 
2010 that, among other things, will speed up the process through which 
victims and governments can question witnesses and experts and the 
system can deliver final judgments. These reforms have also created a 
new role of “inter-American defender” to represent victims who don’t 
have legal counsel along with legal assistance that will support victims 
otherwise unable to afford bringing claims through the inter-American 
process. Gone, as part of these reforms, is the earlier practice by which a 
state being sued could appoint its own judge to the court—a clear con¬ 
flict of interest. Still other changes include the granting of precautionary 
measures and referrals to the court in new ways that are likely to boost 
protection for human rights. 59 

Africa, too, has made big changes, although tracking these reforms 
and anticipating their effects is extremely difficult. Once there was an 
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African Court of Justice, created when the Organization of African Unity 
became the African Union, along with a totally separate African Court 
on Human and Peoples’ Rights. The existence of these two courts cre¬ 
ated confusion over their powers and jurisdictions, which contributed to 
these courts’ impotence. 60 Eventually the two courts were merged to form 
the African Court of Justice and Human Rights, which will be based in 
Tanzania. 61 No one really knows how the new African Court will work 
in practice. Meanwhile, an African Commission on Human and Peoples’ 
Rights has been operational for decades, and in that time, a variety of 
reforms have been implemented to improve how it functions. 62 Longtime 
observers of the system are skeptical that the reforms will have much 
practical impact. 63 

THE LIMITS OF REFORM 

The extensive record of active reforms within the United Nations and all 
three of the regional parts of the system would appear to bode well for 
future reform efforts. After all, reformers have already, it appears, accom¬ 
plished a lot. The hope is that attempts to identify the full range of flaws 
in the system—such as those summarized in chapter 6—could lead to 
still more reforms that, in turn, lead to practical improvements in human 
rights in some contexts. 

Unfortunately, the potential for deep reform is probably limited. There 
is a colossal mismatch between what governments are agreeing to on paper 
and what they are doing in practice. Experts have thought a lot about re¬ 
forms. But the most consequential changes are generally the least achiev¬ 
able, and many of the reforms that have been undertaken aren’t having 
the expected effects—they’re not making the system more legitimate or 
powerful. 

Reform requires money and other resources. The system already re¬ 
lies heavily on contributions from members and is stretched thin. James 
Crawford, professor and member of the UN International Law Commis¬ 
sion, explains, “No informed observer believes that any substantial injec¬ 
tion of resources for the system as a whole is likely.” 64 Many envisioned 
reforms would require more coordination between the treaty bodies and 
Secretariat, which is practically difficult. Regrettably, says Chief Justice 
Elizabeth Evatt—once chairperson of the UN Committee on the Elimi¬ 
nation of All Forms of Discrimination against Women and also special 
rapporteur on the Human Rights Committee—“there is often tension be¬ 
tween these two groups, and this has been added to by the way in which 
restructuring has proceeded.” She also explains why getting much more 
out of the United Nations’ general budget is probably impractical. The 
whole system is perennially short on resources; despite a lot of talk and 
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urgent pleas, the United Nations hasn’t put much more into the human 
rights portion of its total budget. And she warns that it would be “un¬ 
wise to develop plans which made the treaty bodies dependent on direct 
funding by states parties.” 65 They need independence from the states they 
evaluate. Most parts of the regional system are impoverished too. 66 

Reform also requires various kinds of political agreements. Even peo¬ 
ple working on UN committees who are inclined to adopt reforms often 
can’t agree on the actions that are essential to implementing practical 
reforms. While these insiders now discuss methods of harmonization be¬ 
tween their groups, for example, they are divided on questions such as 
whether a unified body would actually make the system more coherent 
and effective. Some committees seem to like the idea; the Committee on 
the Elimination of All Forms of Racial Discrimination has been favorable 
to the plan, which reformers hope would reduce documentation, report¬ 
ing burdens, overlapping competences, and inconsistencies. Others, in¬ 
cluding those committees overseeing women’s, children’s, and migrants’ 
rights, have been opposed. 67 People worry that the plan could sneak in 
a hostile agenda to weaken the system, squander diversity, and neglect 
and de-prioritize some rights. 68 Some call the idea of consolidation “irre¬ 
sponsible.” 69 Most African, Asian, and Pacific countries as well as Russia 
and the United States have at one time or another joined in disapproval 
of the plan. 70 

Even the world’s leading human rights steward states—the countries 
most committed to protecting human rights abroad—disagree over the 
most basic reform initiatives. Some support streamlining the reporting 
process by eliminating comprehensive periodic reports; others oppose 
reforms that would yield a comprehensive report and favor, instead, re¬ 
forms that just focus on specific aspects of the reporting process. Without 
a concerted push from the countries that care the most and devote the 
largest resources to international human rights, major reforms are un¬ 
likely to follow. 

Reform is difficult not only because advocates disagree. Any serious 
program for reform must confront the reality that some countries oppose 
making the system more effective. Eluman rights abusers have an interest 
in keeping the system from working better; vested interests, which are 
pervasive in a system as large and old as this one, often oppose change 
of any kind. Indeed, the treaty bodies, already packed with violators, 
have responded to most of these requests mainly with silence, unwill¬ 
ing to make the big reforms or restructure the system to make it more 
effective. 71 The UN General Assembly, which receives the concluding ob¬ 
servations and reform recommendations from the UN treaty bodies, also 
tends to avoid big structural changes. Many of the governments in the 
General Assembly, and even some that sit on the Human Rights Council 
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or have representatives on the treaty bodies, are the cause of the problems 
in the first place. 72 

These challenges help explain why some well-intentioned reform ef¬ 
forts turn into dead ends. Some feel the new Human Rights Council, for 
instance, has become a venue for Islamic countries to criticize Israel by 
passing resolutions condemning the government for its occupation of the 
Golan Heights, settlements in the West Bank, and treatment of Palestin¬ 
ians. 73 Some have argued that Israel has unfairly received a dispropor¬ 
tionate share of the council’s attention and condemnation, while others 
maintain that such attention is merited. 74 Regardless of whether these 
claims are true, there is little doubt that the council itself has become 
highly politicized. As a result, it is widely seen as illegitimate, much like its 
predecessor (the Commission on Human Rights). It’s not clear that the 
massive effort, which came at a massive cost, to replace the commission 
with this new body has led to better results because those reforms haven’t 
(and can’t) change the underlying fundamental difficulties. 

Reflecting on the process around the creation of the Human Rights 
Council, Frangoise Hampson, professor of law and member of the UN 
Subcommission on the Promotion and Protection of Human Rights, be¬ 
lieves that “reforms were needed. However, the reason why the process 
was embarked upon had nothing to do with improving the human rights 
machinery. The context in which the negotiations [were] being conducted 
[was] not conducive to improving the protection of human rights.” From 
her perspective “it looks as though, like Alice in Wonderland, the Council 
will have to run very fast to even stand still. Currently, it does not appear 
that the Council is running fast enough to achieve that. This is hardly a 
surprise. The circumstances surrounding the initiation of the reform pro¬ 
cess bade ill for a successful outcome. To maintain the status quo would 
be a triumph.” 75 

Looking across all these challenges—the difficulty of raising resources, 
getting reformers to agree on the most important reforms, and managing 
the inevitable political obstacles—it is hard not to be pessimistic about 
what reform can really achieve. The big fixes for the limitations of the 
system must all confront in various ways the central challenge that by 
design, human rights law aims to curb state power and autonomy. Scott 
Leckie, longtime UN insider, explains that a treaty body “can only be 
expected to have a limited impact upon the actual enjoyment of human 
rights in countries over which it has occasional supervisory jurisdiction. 
This is true no matter how far the Committee may improve its methods 
of work or how intensively it may strive to address serious human rights 
infractions.” 76 

Still, there are good ideas on the table. And those ideas could help 
to modernize a system that has potential to become more effective in at 
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least some settings, if not the settings that generate the most abuse of 
human rights. That alone makes reform worth pursuing. The question 
is, how? 


Making the Most of Reform 

It’s frustrating to realize that the immense system created to promote 
human rights faces so many obstacles that prevent it from actually pro¬ 
tecting human rights in so many situations. And it’s all the more aggra¬ 
vating to know that ideas aren’t being used that might clear some of 
those obstacles. Short of imagining the impossible—like the end of in¬ 
fighting and turf battles inside the system’s different parts—this chapter 
concludes by offering some practical ways to raise the odds that serious 
reforms can be implemented. It should be clear that I don’t think the 
international human rights legal system, even with achievable reforms, 
will be adequate for enforcing human rights norms. That’s why later in 
this book I suggest some additional approaches that could make human 
rights protections more effective. But international law has an important 
role to play. Efforts on two fronts can make reforms of the international 
legal system more consequential. 

STOP EXPANSION 

It probably sounds counterintuitive, but halting the production of more 
such laws, bureaucracy, and treaty bodies might pave the way for giving 
the international legal system more force and reach. The existing obliga¬ 
tions and procedures could do more. Expansion, especially in the context 
of an already thinly stretched bureaucracy, probably will lead to more 
lawbreaking, and further erode the credibility and legitimacy of the sys¬ 
tem. Thus, the first way to make reforms more feasible is to stop the 
system’s swell of obligations and procedures. A pause would give reforms 
a better chance to work. 

The case against expansion is based on the evidence from chapter 5 
and narratives from chapter 6 that the current system has struggled to 
put its expression of collective values into practice. An open-door human 
rights legal system has empowered abusers, letting them participate in the 
system with little rebuke. Fixing that system won’t come from opening 
still more doors—with more treaties and procedures accessible to every 
government, no matter its record on human rights. My argument isn’t 
that no new laws will ever be merited. Before adding new obligations, 
however, the existing system must meet two criteria. 
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First, the existing system needs legitimacy. Greater legitimacy requires 
greater fidelity to the law. Achieving that in the existing system, let alone 
an expanded one, will be difficult because weak enforcement mechanisms 
make it hard to enforce compliance against the growing number of treaty 
members that already break laws. Most of the human rights legal system 
offers few tangible benefits for governments that follow the rules; instead, 
it publicly criticizes those governments trying hardest to follow the most 
rules. 77 

Second, expansions must be put on hold until the system has a viable 
plan for obtaining the resources it would need to meet the responsibilities 
of more obligations and members. Only once it has shored up its ability 
to better promote the protection of core rights in the countries where it 
has a decent chance of having an impact should the system take on harder, 
more peripheral cases and rights. Expansion in a world of fixed budgets 
guarantees that a thinly stretched system will dissipate even further. 

The danger of dissipation is especially evident in the resource inten¬ 
sive area of enforcement. The ICC was a big step toward more enforce¬ 
ment of global norms, but as noted earlier in this part of the book, it’s 
not a global solution. At best it’s a backup that, so far, hasn’t actually 
been used much. Many reject its authority. Many countries that accept 
its jurisdiction on paper ignore it in practice. The ICC’s jurisdiction is 
also limited to the most shocking crimes; it has no ability to prosecute 
the crimes of discrimination or inequality, for example. The ICC might 
be able to shape the behavior of elites in coherent and democratizing 
states who are dependent on global trade, aid, and other transnational 
linkages, although it hasn’t actually been tested in those settings—only 
in war-torn parts of Africa. But it has done little so far to protect even 
the most basic human rights to security of the person when national pas¬ 
sions are high, authoritarians are in charge, or the state is in decay. In 
such circumstances, like the civil war in Syria that unfolded in 2012, 
immediate political survival for government leaders seems to trump any 
fears of future indictment in The Hague. Moreover, the ICC can inter¬ 
fere with crucial national processes, such as reconciliation. The ICC 
investigation of atrocities committed in the context of the twenty-year 
civil war in Uganda has been inconclusive since it was begun in 2005. 
Numerous NGOs and international bodies have condemned the ICC 
investigation of war crimes there, arguing that it has come too soon— 
that reconciliation and peace must come before justice. They fear that 
meddling by the ICC is likely to disrupt current peacemaking efforts, 
and prosecution of repressive leaders won’t resolve the profound injuries 
that the war has inflicted on society. 78 These are complex and controver¬ 
sial subjects. Yet clearly there is no immediate plan for a more general 
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human rights police force or a court with broad jurisdiction and truly 
global reach. That means that if universal treaties and institutions were 
expanded, the current enforcement problems will remain and probably 
get worse. 

So far, the best hope for judicial enforcement that is effective lies with 
domestic courts, not at the global level. 

My pessimism about the enforcement capacity and legitimacy of the 
current legal system applies not only to the universal level but also essen¬ 
tially to all the regional parts of the system. In Africa, the courts of a few 
regional economic organizations, not the regional human rights courts, 
are taking all the landmark actions. Even so, those regional organizations 
have handled only a few cases despite a vast supply of terrible violations. 
Even in Europe, where the regional part of the system has been quite suc¬ 
cessful in bringing cases to court—so successful that many tens of thou¬ 
sands are backlogged—legal procedures leave possibly millions of victims 
without help and many perpetrators go unpunished . 79 These courts spend 
little time on the worst of the crimes. And they have no jurisdiction in 
many of the places where terrible abuses take place. 

In short, with every new repressive country that joins and right that is 
enshrined, the legal system itself becomes increasingly hamstrung. Swell¬ 
ing the system before fixing these problems will make future reforms 
harder to craft and implement. A temporary moratorium on the expan¬ 
sion would help prevent existing problems from getting worse. 

COORDINATION FOR REFORM 

Another way to nudge reform forward is for the countries with the stron¬ 
gest interest in promoting human rights abroad to form a coherent bloc 
that pushes for repairs to the system. Such a bloc would need not just 
coordination and focus but also a commitment to sustain the effort. The 
coalition that now pushes reforms into place is often formed ad hoc— 
with strange bedfellows like the United States and Russia at times tak¬ 
ing the same side—yet disappears just as quickly when the next reform 
agenda arises. Instead, what’s needed is a group of states (and experts 
and NGO advocates) that remains aligned and strategic so it can advance 
major, integrated reforms. 

So far it has been difficult for reformers to agree on the best ap¬ 
proaches. Governments, even willing human rights stewards, are skittish 
about creating legal structures and processes that might hold them ac¬ 
countable as well. It’s easier to boss others around than to constrain one¬ 
self too . 80 Those concerns are understandable. The human rights stew¬ 
ards are unnecessarily splitting hairs on minor issues, though, and those 
disagreements have undercut the larger goals these governments share in 
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trying to make the system more effective. Worse, as with many problems 
of collective action, it is hard to keep all members focused and contribut¬ 
ing. Even altruistic human rights stewards have incentives to “free ride” 
on each other’s efforts, with some shouldering less than their fair share 
of the burden. 

Solving these problems isn’t easy, but working in small groups of like- 
minded countries and NGOs could make them a lot more practical to 
manage. I revisit this “club” notion again in chapter 11 as I consider how 
steward states can better harness their own power for human rights. Even 
in the best of circumstances, however, reforms face deep resistance from 
the many dozens of states that routinely break the law, and have packed 
treaty bodies and courts with their agents. Coordination by those who 
care most can help shut doors when needed and concentrate resources on 
the reforms that will be most important yet are often most resisted. 


Conclusion 

In this chapter I argued that reformers have lots of good ideas. Reform is 
a worthy agenda; without it, the system will stall. Such reform efforts will 
be more consequential if reformers themselves are more strategic, such as 
by working in smaller groups and resisting the drumbeat of expansion. 

Even with better reform strategies, it is important to keep a sense of 
perspective. Reformers must know where the human rights legal system 
can have an impact and where, no matter the expense and effort, even 
a reformed system will have little purchase. Reforms might help ensure 
that treaties and legal procedures have more impact in some contexts— 
mainly in democratic and some democratizing countries. Elsewhere, such 
as in contexts where leaders clamp down on groups and institutions that 
try to monitor them, and where wars, poverty, and inequality incite vio¬ 
lence, these efforts to mend the international legal system probably won’t 
have much effect without a transformation of domestic institutions and 
cultures. People in positions of power and authority will continue to vio¬ 
late the law, often with impunity. 

So what else can be done to spread the values of the international legal 
system when the legal system itself just can’t do it? Part III looks to state 
power and diplomacy. 



PART III 


A Stewardship Strategy 


While the international human rights legal system has achieved much, 
it also leaves substantial room for improvement. Some of the very at¬ 
tributes that make this system so attractive in theory—that it aims for 
universal coverage and aspires to protect a growing list of rights—also 
limit the system’s practical influence on the calculus of abuse. Parts I 
and II of this book explained why the system is likely to work best to 
improve respect for human rights mainly in special circumstances. People 
with incentives to break the law are inclined to obey legal norms most 
when they fear the consequences (coercion), or learn that law represents 
a legitimate authority along with a widely held social expectation they 
trust and value (persuasion). On both fronts, the practical effect of the 
international legal system is probably small in the countries that account 
for most abuses. The consequences for abusing human rights are few 
and uneven; penalties are severe only in unusual circumstances, and good 
behavior is not well rewarded. Compliance is low, and the institutions 
that manage the legal process are deeply politicized—which helps explain 
why international law is seen as illegitimate or simply irrelevant in some 
contexts. Better legal institutions could help, but as chapter 7 shows, real 
world experience has proven that those reforms are extremely difficult to 
organize and implement. Reform, even in the best of circumstances, will 
yield a legal system that corresponds to actual protections for human 
rights in special contexts. The existence of the international human rights 
legal system is an extraordinary achievement, but making the most of 
law requires knowing not just when it works but also the many instances 
where the law alone can’t change the calculus of abuse. 

In part III, I look at the roles that states, acting in their own self- 
interest, play in advancing the cause of protecting human rights in other 
countries around the world. The power of steward states, I argue, offers 
many advantages. It can be used to complement the law and especially 
is useful where the international legal system can’t have much influence 
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on its own. These states have already proved they are willing to devote 
substantial resources to protecting human rights. Indeed, these stew¬ 
ards are the main engines for the expansion of the international human 
rights legal system. I suggest they adopt a new human rights promotion 
strategy—what I call a “stewardship strategy”—and focus, particularly, 
on places where state power can make a difference. 

For enthusiasts of the human rights legal system, opening a large role 
for state power is controversial. Law, after all, is supposed to operate 
independently and remain blind to power. Yet the reality is that law on 
its own can’t achieve ambitious goals to spread human rights protections 
in many contexts. States already meddle in others’ human rights affairs 
whether they belong to treaties or not. A new approach could better align 
these two forces: state power and international law. I make this argument 
in three steps. 

First, in chapter 8, I look at the status quo—a broad array of poli¬ 
cies that stewards already adopt—and map them to the two mechanisms 
of influence described in chapter 4—coercion and persuasion—that can 
change the calculus that drives abusive behavior. These policies, I will 
suggest, are not strategic and effective enough to maximize protection for 
human rights. But they are useful as a baseline that reveals what states 
are already willing to do. Such a baseline helps ensure that proposals for 
making better use of state power remain in line with what states can (and 
will) actually do. While steward states tend to be democratic and wealthy, 
in fact any state can play a stewardship role. These states already do a lot 
to promote human rights; a more strategic use of that power has enor¬ 
mous potential to make those efforts more effective. 

Next, I discuss how steward states can use their power to “localize” 
the protection of human rights more effectively. The most visible uses of 
state power involve deployment of military assets, but for many states 
that option isn’t available, and even powerful states mostly don’t work 
with gunboats. Instead, when it comes to promoting human rights, the 
most effective uses of state power lie in how states help localize norms 
and incentives in other countries. Localization is not a new concept, but 
it plays an important role for a strategy, such as the one I advocate in this 
book, that relies heavily on a few key countries to advance the cause of 
human rights in other countries. Localization can give legitimacy to the 
use of foreign power, and legitimacy is central to effectiveness. Effective 
localization helps link the international legal system and the use of power 
to reliable local information; it also can create pressures internal to states 
to align behavior with international legal norms. It is a keystone to mak¬ 
ing international aspirations a reality within countries, and thus is crucial 
to ensuring that stewardship works in tandem with widely adopted inter¬ 
national legal norms. Chapter 9 looks at localization through NGOs in 
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foreign lands. Chapter 10 examines localization through NHRIs. There 
are lots of ways to localize, but these two options—partly complementary 
and partly rivals—attract the most attention and hold the most promise. 

Chapter 11 develops a strategy for how steward states (and other key 
actors, such as NGOs and reform-minded experts working within the in¬ 
ternational legal system) can pick and choose the issues as well as settings 
where they have greatest leverage. The strategy is built on the concept of 
triage, and it will be controversial because it is fundamentally different 
from the universal norms that underpin international law. Triage requires 
choosing where power and law, working in tandem, can achieve results. 
It also requires recognizing the settings where they will have little impact. 
While I focus on how triage can help steward states focus their power on 
the places where it can do the most, the triage strategy is equally impor¬ 
tant for NGOs and other actors that make choices about how to devote 
scarce resources to the goal of advancing human rights. A lot has been 
written about the importance of NGOs, but more attention is needed to 
how these groups can deploy scarce resources strategically. 1 

The strategy outlined in these chapters—on the punishments and re¬ 
wards that steward states are willing to deploy (chapter 8), and making 
localization (chapters 9 and 10) and triage (chapter 11) work—offers a 
picture of where and how states can use their power to advance human 
rights more effectively. 


8 


The Status Quo 


Where the international legal system can’t have much impact on abuse, 
the policy of states that are willing protectors of human rights could play 
a special role. Governments in these states are willing to invest substan¬ 
tial resources in protecting human rights abroad. Often these states also 
face strong public pressure at home from human rights organizations, 
religious groups, and other groups to use their power in this way. 

This chapter looks at how two especially active stewards already use 
their political authority, resources, and reach to promote human rights. 
I focus on the US and EU, but they’re not the only stewards. Steward 
states are a minority, but, says professor Alison Brysk, “good Samaritans” 
are more than exceptions. 1 In settings where there is enough stability— 
notably, when civil wars and other conflicts are absent—stewards can 
offer the discipline, leadership, and education functions that the inter¬ 
national legal system, on its own, can’t adequately provide. Even when 
these favorable contexts don’t exist—such as in civil war—stewards may 
also be able to intervene, though such instances and the records in those 
settings are much thinner. Stewards aren’t merely altruistic Samaritans. 
Rather, they see stewardship as a matter of national interest. 

Later chapters will explore how stewards can be more influential in 
how they deploy their resources. The task in this chapter is to describe 
what stewards already do today. That reality is a helpful starting point 
for discussing how states could use their power more effectively in the 
future. It also helps calibrate any discussion of new actions to the reality 
of what stewards are already willing to do. 

Stewards work in many different ways. Here I focus, broadly, on two. 
One is how steward states punish other governments (and individuals) 
who break the law. The other is the many varied rewards that stewards 
offer for good behavior. Together, punishments and rewards can change 
the calculus of abuse. They can also fail or backfire. 


Punishment 

I argued in part I that human rights abuses are crimes—moral offenses and 
usually also violations of law. A standard way to fight crime is to catch 
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and punish criminals, which can isolate deviant behavior and also deter 
future offenses. That’s harder to do when the culprits are the same 
organizations—governments—that in well-functioning societies are also 
charged with making and enforcing laws. Human rights stewards try to 
address that problem by threatening (and at times actually punishing) 
abusive governments. Actors within the international legal system, such 
as courts, also try to perform this role, although in practice that is diffi¬ 
cult when perpetrators are governments that can block or readily ignore 
international legal pronouncements. Stewards can help by punishing 
some culprits that international courts and shaming processes cannot 
reach. The most prominent examples involve military intervention, and 
thus I start there. But in practice the punishments that are most impor¬ 
tant and practical are those of the nonmilitary type that are less costly 
to deliver. 

MILITARY INTERVENTION 

Human rights are most endangered during wars, genocides, and other 
power struggles between groups violently seeking control. A government 
embroiled in civil war hopes to maintain its power by clamping down 
on or eliminating its challengers, often in brutal ways. Meanwhile, the 
challengers frequently use violence as a strategy for protest, publicity, and 
grabbing power. These conflicts can spread far beyond the political class 
to implicate innocents, leading to ghastly violations of human rights. In 
the extreme, a government or group engaged in genocide aims to destroy 
another ethnic, racial, religious, or national group. 

In such contexts, where the national rule of law has failed, it is par¬ 
ticularly difficult for most international human rights law to play any 
direct role. It does not matter whether states belong to treaties outlawing 
torture or discrimination against women, for example, because the state 
apparatus has failed or is mobilized against the goal of equal protection 
for human rights. Stopping these crimes requires, as a first and neces¬ 
sary step, brokering peace and reestablishing order, and then in time, 
empowering independent law enforcement institutions. Little of the in¬ 
ternational human rights legal system was designed to play a direct role 
in the peacekeeping or peacemaking process. Nor does it have much 
impact on the complicated process of institution building that ideally 
follows peace. Those roles are mainly the prerogative of governments, 
acting alone or together through organizations such as the North Atlan¬ 
tic Treaty Organization (NATO), the African Union, or the UN Security 
Council. 

One way that steward states punish perpetrators is through military 
intervention. The goal is to make continued repression so costly that per¬ 
petrators and their supporters are compelled to stop. This approach, fol- 
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lowed only in some cases, is fraught with difficulty. It is prone to compli¬ 
cations, often fails, and at times even backfires. 2 

Governments have tried many times to use military intervention to stop 
mass human rights violations, with mixed results. After the government 
of Somalia collapsed in 1991, the United States led a UN military mission 
to stop the turmoil. US troops were dragged to their deaths through the 
streets of the capital. 3 US and Canadian forces were accused of the tor¬ 
ture, rape, and summary killing of Somali civilians. 4 When foreign troops 
withdrew two years later, after at least three hundred thousand people 
had been killed in the war, Somalia was still in chaos. Ethiopian forces 
invaded the south in 2007, and Somalia today still has no permanent 
national government. 5 

Military intervention, especially in the most abusive contexts, may 
sometimes be the only method that can change the calculus of abuse. 
Similarly, muscle-bound peacekeeping missions may be essential to creat¬ 
ing a durable peace, which is necessary for the protection of human rights 
after civil war. 6 Following the US-led action in the first Gulf War, there 
was, at least temporarily, improved protection of human rights for Iraqi 
Kurdish minorities. 7 According to Samantha Power, professor and senior 
director of multilateral affairs at the National Security Council, “Thanks 
to the allied effort, the Iraqi Kurds were able to return home and, with 
the protection of NATO jets overhead, govern themselves.” 8 Military in¬ 
tervention in this instance changed both the context that allowed for 
severe abuse and the rationales of the abusers. 

Yet there have been unintentional, harmful side effects from these 
kinds of humanitarian interventions. 9 In some circumstances, military 
interventions make things worse by aggravating existing tensions and 
catalyzing still more aggression. 10 In the former Yugoslavia, a lopsided 
war between Kosovar Albanians and Serbs was triggered in the late 
1990s when the Kosovar Liberation Army (KLA) rebelled. It appears 
that the KLA rebellion was inspired, in part, by the hope that the in¬ 
ternational community would intervene to protect Kosovar Albanians 
against bloody retaliation. 11 Dugi Gorani, a Kosovar Albanian negotia¬ 
tor, said, “The more civilians were killed, the chances of intervention 
became bigger, and the KLA of course realized that.” 12 In 1999, NATO 
did finally bomb Yugoslavia to stop ethnic cleansing by Serbian secu¬ 
rity forces against civilians in Kosovo—as the KLA had hoped. Today, 
the former Yugoslavia is at peace, but subsequent investigations sug¬ 
gest that the interventions, which eventually led to a peace process 
and the protection of human rights, may have escalated human rights 
abuses during the bombing. 13 In Sudan too, hopes of humanitarian inter¬ 
vention may have worsened the crisis by emboldening rebels—although 
it’s hard to know for sure. Indeed, rebel groups rejected peace plans 
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(in 2006 and 2007) that could have brought the conflict to an earlier 
end. According to Jide Nzelibe, 

These case studies reveal a consistent pattern. First, rebel or victim lead¬ 
ers engage in provocative actions against a dominant group largely (or 
partly) because they hope to attract humanitarian intervention against 
the dominant group. The dominant group then responds by aggres¬ 
sively committing even more atrocities against the victim group. In the 
end, however, the humanitarian intervention either does not come or 
comes too late to prevent the bulk of the atrocities from happening. 14 

Human rights stewards have watched terrible atrocities take place 
without using their own militaries to intervene. In Rwanda, genocide rap¬ 
idly occurred while the world stood by. Steward states did not promptly 
intervene in part because there was little public pressure at home for in¬ 
tervention and in part because past military action elsewhere (in Somalia, 
for example) had failed. 15 The mass killings, rapes, and other human rights 
violations that have taken place in Sudan attracted more attention than 
Rwanda, but military intervention nonetheless has not followed, partly be¬ 
cause of fears that military action would be costly and could fail. 16 

Rwanda and Sudan are reminders of how difficult it can be to mobilize 
military intervention. It is not a surprise, therefore, that even the most 
ardent stewards of human rights who believe they have a responsibility 
to protect nonetheless often don’t favor military intervention, even in 
the most tragic situations where human rights are under attack. The full 
range of interventions needed—not just an initial intervention to stop the 
conflict, but also peacemaking, peacekeeping, and peace building—is im¬ 
practical except in special circumstances partly because political interest 
at home is insufficient to make intervention sustainable. And even when 
intervention is an option, it is hardly a guarantee of peace, stability, and 
protections for human rights. 

NONMILITARY PUNISHMENTS 

In settings of extreme violence, military involvement may be the only way 
to change the calculus of abuse. But human rights stewards use many 
other, nonmilitary strategies for punishing abusers. Many—although 
usually not the worst—human rights abuses take place in less intense 
contexts where perpetrators might be persuaded by an array of nonmil¬ 
itary punishments. 

For example, such punishments helped change human rights abuses 
in Guatemala in the 1990s. After president Jorge Serrano Elias dissolved 
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Congress and the Supreme Court, and suspended the Constitution in a 
self-coup in 1993, the US government suspended millions of dollars in 
economic and military aid, and threatened to block loans to Guatemala 
from the World Bank, the International Monetary Fund, and the Inter- 
American Development Bank. 17 Japan, Germany, and the European Com¬ 
munities also suspended millions of dollars in aid. 18 In addition to the 
penalties actually delivered, the United States also threatened suspension 
of the country’s trade benefits under the Generalized System of Prefer¬ 
ences (GSP) and the Caribbean Basin Initiative—a diplomatic move that 
would cost Guatemala at least two hundred million (US) dollars in lost 
exports. 19 Together, all these measures did not topple the government, 
which was using its power to abuse human rights—notably the rights 
of its opponents. But they helped reinforce anti-Serrano protests inside 
Guatemala while also creating stronger incentives for the country’s elite to 
restore political order as well as human rights protections. 20 With the sup¬ 
port of the Guatemalan Army, which was hurt by the cut in military aid, 
the Constitutional Court declared the coup illegal, paving the way for the 
military to oust Serrano and replace him with the defense minister. 21 That 
action was insufficient to quell dissent, and the Guatemalan Congress 
finally elected Ramiro De Leon Carpio, the nation’s human rights om¬ 
budsman, to serve out the rest of the president’s term. 22 Democracy was 
restored. As a reward, the US government did not suspend trade benefits, 
and it gave Guatemala thirty million (US) dollars in economic aid. Japan 
and the European countries also lifted sanctions and restored aid. 23 

As often happens, Guatemala’s human rights troubles were not a singu¬ 
lar event. New violations appeared in the late 1990s, including the 1999 
murder of a union official along with attacks on the union of banana 
workers and more than a hundred complaints about similar crimes. 24 
The United States was also concerned about evidence that Guatemala 
employed child labor. Washington issued an ultimatum that included, 
once again, threats to limit Guatemala’s benefits under the GSR The 
government of Guatemala, which had done little to stop these abuses 
until then, resolved a labor dispute involving hundreds of workers who 
had been illegally fired and charged twenty-two people in the attacks 
on the banana workers’ union leaders. 25 And the government also made 
efforts to cooperate with the International Labor Organization (ILO), ac¬ 
cepting a direct contact mission from the organization, and undertaking 
reforms that gave Guatemalan unions more freedoms and protections, 
plus brought the country in closer compliance with international legal 
standards. A special prosecutor for crimes against unionists and journal¬ 
ists was appointed to investigate and prosecute past as well as ongoing 
crimes. And then, in 2001, the Guatemalan Congress enacted labor code 
reforms. The United States withdrew its GSP threat, but also promised to 
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monitor compliance closely. A few months later, Guatemala ratified the 
ILO Convention concerning the Prohibition and Immediate Action for 
the Elimination of the Worst Forms of Child Labor. 26 

Stewards have used actual and threatened punishments of this kind 
in many places, sometimes with substantial effect. In Mauritania, for in¬ 
stance, US pressure helped along a movement to rein in abuses that in¬ 
cluded the failure of the government to recognize trade unions. 27 In March 
1993, early in the Clinton administration, the United States threatened 
to and then suspended Mauritania’s benefits under the GSP. 28 Mauritania 
amended its labor code, and in early 1994 recognized some unions. 29 The 
US government, seeing that its threats had influence, pushed harder. In 
summer 1996, with the status of Mauritania’s GSP benefits still in limbo, 
the US House of Representatives passed a resolution condemning slavery 
in the country. 30 Congress also passed an act that required the US presi¬ 
dent to withhold essentially all assistance to Mauritania until the country 
enacted and enforced antislavery laws. 31 The government of Mauritania 
removed a magistrate from the bench for refusing to accept provisions of 
Mauritanian law abolishing slavery. 32 It also launched a national debate 
on slavery and ratified the ILO Forced Labor Convention. 33 

Starting in 1997, Washington began to consider reinstating Maurita¬ 
nia’s GSP benefits as the country made reforms—it recognized another 
trade organization and 155 new NGOs, signed an agreement with the 
UN high commissioner for refugees to help resettle refugees, and cre¬ 
ated a new cabinet post, the Commissariat for Human Rights, Poverty 
Alleviation, and Integration, to address slavery. 34 Mauritania’s president 
also received the assistant US secretary of state in charge of democracy, 
human rights, and labor for talks on trade relations and human rights 
practices. 35 By 1999, President Bill Clinton informed Congress of his in¬ 
tent to end the punishment by restoring Mauritania’s GSP benefits. 36 Of 
course, Mauritania’s improved human rights record wasn’t the only rea¬ 
son. It also began to support the Middle East peace process, established 
relations with Israel, and distanced itself from Saddam Hussein’s regime 
in Iraq. 37 Nonetheless, punishments linked to tangible actions on human 
rights played a central role. Shortly after Clinton’s 1999 announcement, 
the Mauritanian government joined the ILO Convention concerning 
the Prohibition and Immediate Action for the Elimination of the Worst 
Forms of Child Labor. 38 

The experiences of Guatemala and Mauritania are illustrations of how 
states use targeted political and economic punishments to help reinforce 
international human rights norms in settings where abusing governments, 
acting alone, would not have much incentive to comply. Even without 
the use of military force, abusive practices were met with large penal¬ 
ties. These experiences underscore some lessons that practitioners have 
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known for a long time. They include the lesson that targeted punishments 
work much better than sweeping, all-purpose penalties such as broad- 
based sanctions. Such pressure works best when the target government is 
vulnerable yet also has the means to change policy within its grasp. 

These are by no means the only nonmilitaristic instruments that stew¬ 
ards use to shape human rights practices, but they demonstrate some of 
the punishments stewards use to promote human rights. 39 Punishment, 
like other forms of coercion, works by changing how abusers calculate 
costs and benefits. Thus, it also tends to encourage tactical changes in 
policy—such as reforms that placate human rights advocates, trade part¬ 
ners, aid givers, or investors—rather than persuading governments to 
adopt fundamentally new perspectives on the kinds of behavior that are 
appropriate. That’s why punishments, once threatened or applied, must 
often remain in place so that the target government doesn’t revert to 
abuse when it recalculates costs and benefits. Yet tactical concessions can 
interact with persuasive mechanisms—as a first step toward long-term 
improvement for human rights that can eventually transform a nation’s 
politics and alter what is acceptable behavior. 40 

THE LIMITS OF PUNISHMENT 

Punishments cannot solve all human rights problems, just as incarcera¬ 
tion cannot stop all crime. To work, punishments must hurt perpetrators 
of abuse where it counts, which isn’t easy. Delivering punishments that 
are painful enough to make perpetrators change their behavior can be 
costly even for the richest stewards of human rights, and not all stewards 
are rich. That cost helps explain why punishment strategies—even those 
that don’t rely on military intervention—are particularly difficult to or¬ 
ganize when the target is large or strategically important. China is an 
important example. No human rights steward has ever successfully used 
punishments to convince the Chinese government to make substantial 
improvements in human rights for its people. In fact, in 1994, US presi¬ 
dent Clinton broke a campaign promise by extending most favored na¬ 
tion trade status to China despite Beijing’s lack of real progress on human 
rights. He explained that “this decision offers us the best opportunity 
to lay the basis for long-term sustainable progress on human rights and 
for the advancement of our other interests with China.” 41 He may have 
been right, but the US government simply could not sustain the political 
and economic costs at home that would accompany cutting trade with 
countries like China. 

A punishment strategy also doesn’t work well when targets can find 
ways to lessen the sting. For example, a common problem with economic 
sanctions is that sanctioners must coordinate and present a unified front 
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lest the targets shop around for new partners who are less picky about 
human rights. 42 Attempts by Western countries to threaten sanctions in 
Africa, where many mineral-rich countries also trade with China, is an 
illustration. Chinese trade, which reached fifty billion (US) dollars on the 
continent in 2006, comes with no requirements to protect human rights. 43 
Countries such as Sudan can lessen the burdens from sanctions that 
human rights stewards impose by instead working with Chinese firms. 44 
In turn, China has placed billions of dollars in investments in Sudan’s oil 
industry while supplying Sudan’s repressive government with diplomatic 
protection as well as Chinese-made weapons, tanks, and fighter planes, 
fueling civil violence. 45 

Similarly, punishment may have little impact when individual people 
and their institutions are less susceptible to outside pressure. For exam¬ 
ple, the rationalization processes that tend to accompany abusive behav¬ 
ior (such as the denial and displacement of responsibility, as explained 
in chapter 3) and social structures that reinforce abuse (as described in 
chapter 2) can make people blind to the risks they take by committing 
violations of human rights. Some—terrorists, for instance—may com¬ 
mit crimes of belief that aren’t easily influenced with policy instruments 
that alter how people weigh risks and punishment. 46 When punishment 
comes from foreign sources, a national public is often rallied around local 
flags—even when local officials are abusive. That phenomenon, studied 
long ago when foreign sanctions against white-ruled Rhodesia actually 
made the illegitimate Rhodesian government stronger, is a perennial rea¬ 
son why human rights stewards struggle so much to earn legitimacy, es¬ 
pecially when diplomacy is punitive. 47 

Punishments don’t necessarily need to be severe to work, but research 
on crime and punishment suggests they do need to be swift, credible, 
and sustainable so that criminals can see a clear link between their be¬ 
havior and the consequences. 48 Yet swift policy action is not always pos¬ 
sible because the machinery of foreign policy choices frequently moves 
slowly. And when perpetrators make tactical concessions—implementing 
new policies to avoid retribution—stewards may relax the punishment, 
sending mixed signals about the credibility of future punishments. When 
abusers are embedded in deep networks, making punishments effective 
can place huge burdens on stewards who must not only be swift in their 
punishment but also sustained, consistent and systemic in punishing the 
entire network. Since most of the biggest stewards now are advanced 
democracies, they also face changes in policy at home as new leaders 
take power. A consistent foreign policy is often at odds with the political 
process inside contested political institutions. The old maxim that foreign 
policy stops at the water’s edge usually doesn’t apply to human rights, 
because a steward state’s decision to back human rights depends heavily 
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on its internal motivations as well as its willingness to bear costs at home, 
such as lost trade. 


Rewards 

Because punishments—whether of a militaristic nature or not—are dif¬ 
ficult to mobilize and often, by themselves, don’t work, there’s another 
class of strategies that stewards also use to alter the costs and benefits of 
abuse. Rewards are less conventional in discussions of criminality, which 
tend to focus on punishment, but they have a role to play here and can 
be convincing. 

Paying criminals to act properly—rewarding progress instead of 
threatening deprivation—sounds offbeat. But human rights stewards give 
out a lot of rewards. They open their pocketbooks for people and govern¬ 
ments that abuse human rights, partly because it is so difficult to make 
punishments work. European nations have been especially active with 
this policy approach. When used to full effect, such rewards change the 
calculus of abuse and put a premium on human rights. They can also cre¬ 
ate and bolster interest groups within abusing countries that favor better 
protection of human rights. 

There are many examples of this approach, although experience re¬ 
veals that stewards rarely rely on rewards alone. Almost always there is 
a threat of punishment lurking behind these offerings. For example, the 
US government rewarded the monarchy of Oman in 2005 for agreeing 
to protect some human rights by signing a free trade agreement that had 
long been under discussion. When the negotiations began, Oman was 
known to abuse human rights that were a special concern to the United 
States. Its laws, for instance, did not allow workers to create or belong 
to labor unions, or strike and bargain collectively. Reports showed that 
many foreign workers, who made up half the country’s workforce, toiled 
under conditions considered forced labor. 49 By dangling the prospect of a 
trade agreement, the United States nudged Oman toward better protec¬ 
tions. 50 Oman—keen to use trade as a way to help diversify its economy 
beyond oil and gas—made reforms. 51 As negotiations were under way, 
Oman’s government amended its labor law, improving labor rights for 
some workers. In early 2006, after the trade agreement had been nego¬ 
tiated, but before it had become law, the government of Oman sent a 
letter to the US House Ways and Means Trade Subcommittee Minority 
Staff admitting that Oman needed to protect workers’ rights to bargain 
collectively. 52 It also opened talks with the ILO on providing technical 
assistance to help Oman better comply with certain international labor 
standards. 53 The Omani government also worked to address the prob- 


The Status Quo • 147 


lems of forced and child labor. It issued a royal decree revising Omani 
laws on workers’ rights and embracing some international protections it 
had been ignoring for years, giving workers the right to form and belong 
to labor unions, bargain collectively, and take part in union activities. It 
set punishments for blocking such activities as well as the use of forced 
labor of any kind. 54 All of these actions were taken after members of the 
US Congress promised to approve Oman’s trade deal if the government 
made such changes. 55 

While it remains to be seen whether these new domestic laws and 
standards of conduct will be fully implemented, they are a starting point 
in a country that has historically repressed workers and others by deny¬ 
ing them basic human rights. Some improvements in Oman are evident 
already, and more are likely. 56 Without the reward, Oman would be less 
exposed to international human rights legal norms, and its government 
probably would not have taken all these actions on its own. 

I raise examples from US foreign policy because the United States is 
very active in its effort to promote human rights, especially rights as¬ 
sociated with workers. However, other human rights stewards have also 
used rewards, and not just in an effort to protect workers’ rights. The 
European Union has repeatedly given aid, trade, and political benefits to 
Turkey as a reward for particular human rights reforms that the Turkish 
government probably would not have implemented otherwise. 57 While 
Turkey’s human rights record is far from perfect, it is much better for 
the European Union’s involvement as well as the dance that the two po¬ 
litical bodies have done over economic and political integration. Turkey 
first applied for membership in the European Union (then the European 
Economic Community) in 1959. The ultimate reward is full EU mem¬ 
bership and its many perks. 58 But one of the prices for Turkey is broad- 
based reform of human rights. 59 In 2000, for example, the European 
Union outlined specific goals for Turkey’s government and made negotia¬ 
tions for membership conditional on compliance. 60 Turkey was asked to 
strengthen legal and constitutional guarantees for freedom of expression 
as well as provisions against torture, maintain a de facto moratorium on 
the death penalty, and remove laws preventing citizens from broadcasting 
in languages other than Turkish. 61 

Some reforms followed quickly, including approval in 2001 by the 
Turkish cabinet of a plan to implement the acquis communautaire —the 
European Union’s accumulated legislation, laws, and court decisions that 
include protections for human rights. Turkey’s parliament amended the 
constitution to improve protections for freedom of expression. 62 An array 
of other reforms also followed—such as better publication of informa¬ 
tion on torture as well as more active prosecution against that form of 
abuse—that affected the lives of millions of people. 63 With reform under 
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way, the European Commission recommended in 2004 that Turkey enter 
into open-ended negotiations toward full EU membership. But that new 
prospect of reward came with still more demands, such as requests for 
more legal reforms including a new law on associations, a new penal 
code, and reforms to the judicial police. 64 Turkey adopted them all, and 
on October 3,2005, the European Council decided that it would, indeed, 
open negotiations for full EU membership. 

Today, Turkey is still not a member of the European Union (and the 
Eurozone is in severe crisis, which is a particularly inopportune time to 
discuss large expansions that might affect the European labor market). 65 
But it has obtained rewards through more trade, financial assistance, and 
closer diplomatic ties with Europe. Expecting that Turkey will improve 
human rights even further, the European Union has guaranteed billions 
of euros of financial assistance targeted at development and social aid 
projects. 66 The money has funded projects like “Call, Don’t Be Silent!” a 
hotline for victims of domestic violence and a public awareness campaign 
combating violence against women in Turkey. 67 

The stream of rewards—many delivered and still more promised—has 
played a crucial role in convincing the Turkish government to make the 
protection of human rights a greater priority at all levels of government. 
It has improved the judiciary, civil-military relations, and protection for 
political and cultural rights; Turkey’s reforms have even included fuller 
dialogue with political parties and civil society to address discrimination 
against Kurds. 68 

Of course, not every government acting as a steward for human rights 
can offer carrots as large and compelling as EU membership. But carrots 
come in many sizes and varieties, and the cases of Oman and Turkey il¬ 
lustrate how such rewards can help countries improve their human rights 
records by changing the calculus of abuse. 

THE LIMITS OF REWARDS 

Just like punishments, there are limits to what steward states can ac¬ 
complish with rewards. Some of the difficulties are strategic, since gov¬ 
ernments often dangle or deliver rewards in ways that aren’t the most 
effective for the protection of human rights. Some are tactical because 
perpetrators stop violating human rights when they believe that the re¬ 
wards for their complicity outweigh the benefits of abuse. In some set¬ 
tings, such as when a government fears losing power, those benefits can 
be perceived as quite large. And some, of course, relate to geopolitics. No 
policy—whether anchored in punishments, rewards, or both—has yet ef¬ 
fectively used trade, aid, investment, or diplomacy rewards to seriously 
boost human rights in China, partly because no single government will or 
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can on its own provide rewards important enough to sway the Chinese 
government to stop practices such as political imprisonment, torture, and 
censorship that the ruling party feels are essential to retaining power and 
order. 

A reward strategy is also difficult to implement and sustain. Once a 
reward has been granted, for instance, the abuser often has strong in¬ 
centives to renege. If they can get away with it, perpetrators will gladly 
take rewards for making some human rights concessions while switching 
to other forms of abuse. An example is a tyrant rewarded for holding 
elections who uses the scrum of electoral contest to abuse political op¬ 
ponents, harass voters, and even kills protesters. 69 The result is that one 
hallmark of democratic rule—the holding of elections—becomes more 
prevalent even as others suffer. 

Even in the cases that are ripe for an effective reward strategy—such as 
in smaller countries that are ruled by governments that are vulnerable to 
the demands of stewards—many difficulties arise. In Oman, the US strat¬ 
egy of trade rewards was hardly as influential as it could have been. The 
policy was never comprehensive or bolstered with corresponding efforts 
to support human rights stakeholders within Oman. The US congressio¬ 
nal mandate under which the George W. Bush administration negotiated 
rewards for Oman’s human rights protections strengthened the policy 
efforts because it made them more credible. But once the rewards were 
given, the pressure on Oman relaxed. A greater ongoing impact would 
have been possible if the US government had followed up its original 
trade agreement with a string of further conditional rewards. And while 
the US trade strategy does appear to have encouraged the Omani gov¬ 
ernment to improve legislation protecting workers’ human rights, many 
problems remain. Women continue to be discriminated against and prac¬ 
tices such as female genital cutting are common, refugees are vulnerable 
to rights violations, homosexuality is illegal, and speech and press remain 
censored. 70 

Turkey, in many ways the most prominent example of a successful 
rewards strategy, also reveals many limitations in rewarding perpetrators 
for reform. Despite the European Union offering the prospect of mem¬ 
bership, today the Turkish government still fails to fully protect human 
rights. Security forces commit unlawful killings, beatings, and torture. 
Troubles in the judicial system are legion, and the government still limits 
freedom of expression. 71 In part this is due to the government’s continu¬ 
ing obstinacy against fully embracing human rights principles. In part it 
is due to the complex, interlocking nature of domestic political, legal, and 
social institutions; reforming these institutions is not an overnight affair. 
In part the troubles also reflect a common problem with large rewards: 
making them credible. Voters in the European Union have big reservations 
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about granting Turkey membership, and many outright oppose it, no 
matter how much membership might help to consolidate democracy and 
the protection of human rights in Turkey. 72 Turkish leaders know this, 
and the periodic cold shoulder from the European Union dampens Tur¬ 
key’s interest in reform. 73 


Conclusion 

Governments are already using their muscle and money to advocate for 
the protection of human rights abroad. This chapter has only touched the 
surface of what they do. Their efforts to change the calculus of abuse fall 
into many categories, but I surveyed two—punishments and rewards— 
intended to coerce and persuade abusers to change their behavior. For 
stewards states—not only the United States and the countries of the Eu¬ 
ropean Union, but also any state that makes human rights a significant 
part of its foreign policy—the challenge is to make these policy instru¬ 
ments, and others like them, work much better. 

One insight from this chapter is that foreign policy tends to work when 
targets have few other options (e.g., US economic pressure on Guate¬ 
mala) or when the rewards are so huge (e.g., EU membership for Turkey) 
that abusers have few options but to notice. Yet that insight is troubling 
because it suggests that foreign policy will be highly limited in its impacts 
and often costly to mobilize. One reason for this is that punishments and 
rewards tend to be tactical. They change the calculus of abuse. But they 
have lesser (and occasionally negative) impacts on the process of persua¬ 
sion. Efforts to promote human rights through rewards and punishments 
encounter great skepticism—and at times, outright hostility—from local 
communities and governments. Fixing that problem requires looking in¬ 
side countries and finding ways to make foreign pressure less “foreign.” 
The key to that, I suggest in the next two chapters, is localization. 
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Nongovernmental Organizations 


Governments already use their power as stewards for human rights. They 
discuss human rights at the highest levels of diplomacy, doling out pun¬ 
ishments and rewards. They try to be persuasive. Chapter 8 surveyed 
some of their efforts to help protect human rights and illustrated what 
works, even in contexts where international laws usually don’t get direct 
traction. Chapter 8 also described some of the challenges and dangers. 

A central challenge with all these attempts is that they are seen, within 
the target country, as foreign governments imposing “their” interests 
on the rest of the world. Such troubles arise not only when steward states 
use the punishments and rewards discussed in chapter 8 but also with 
seemingly less threatening activities, such as the funding of human rights 
advocates and programs in an effort to empower victims. Viewed from 
the inside, the local fit isn’t good. The use of state power to promote 
human rights is seen as illegitimate or misguided, based on alien mo¬ 
tivations or understandings that are out of synch with the needs and 
perceptions on the ground. That explains why efforts by steward states 
to use their power to promote human rights often flop—even at times 
catalyzing antihuman rights sentiment. 1 

The remedy is not for stewards to avoid using their power, for that 
would be devastating for human rights. Instead, they must find ways to 
use power more effectively. That requires efforts to localize their stew¬ 
ardship: translate human rights promotion efforts in context, indigenize 
foreign efforts within particular communities, and develop “congruence 
with local beliefs and practices.” 2 When trying to promote human rights 
from the outside, such localization strategies are essential. 

This chapter explains why there is value to legitimizing the use of 
state power (and thus advocacy) in a local context, and explores practi¬ 
cal strategies that foreign stewards can use to localize how they wield 
their power for human rights. It looks especially to locally based actors, 
concentrating on the roles of NGOs. The next chapter takes the same 
perspective, but focuses on another main organization that can aid local¬ 
ization: NHRIs. 

My argument is that NGOs (and in the next chapter, NHRIs) can di¬ 
rectly assist in implementing foreign-backed punishments, rewards, and 
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other forms of diplomacy that are intended to promote human rights, 
while raising the odds that those policies resonate with local issues, cus¬ 
toms, and practices. These local organizations can broadcast, endorse, 
and legitimize foreign efforts within their community even as they appeal 
to local stakeholders without whose support foreign efforts to improve 
human rights will fall flat. 

The first part of this chapter articulates how localization—whether 
through NGOs or NHRIs—actually leads to legitimacy and the congru¬ 
ence of local with international policies around human rights. Second, I 
describe what NGOs actually do and put their operations into perspec¬ 
tive. Third, I examine some of the troubles that arise when NGOs play 
these roles. For example, local NGOs have their own agendas that often 
don’t align well with outsiders who seek to promote human rights. Local¬ 
izing human rights is crucial for giving legitimacy to foreign diplomatic 
efforts such as those explored in chapter 8—a challenge that is now well 
understood and can be navigated. 

There are many arguments for localizing human rights. Mine is that 
it allows stewards to use their power more effectively and therefore ele¬ 
vates the protection of human rights. A localization strategy poses a great 
threat to the human rights abusers because it can unite their local and 
foreign adversaries and boost the legitimacy of human rights by champi¬ 
oning them from within. 


Legitimacy, Congruence, and Implementation 

One reason that international human rights legal norms don’t get incor¬ 
porated into domestic politics and social behavior is that they, and their 
supporting institutions like the UN human rights bodies or the United 
States government, often lack local legitimacy. Foreign governments and 
other organizations that originate and transmit the norms are seen as 
alien or disingenuous. Or the norm feels out of place, even offensive, 
to the local community. 3 To be sure, there are lots of other reasons why 
human rights are abused—among them the fact that they are inconve¬ 
nient at times for local governments that want to stay in power. But le¬ 
gitimacy is essential for making human rights protection sustainable for 
the long term. 

Gay McDougall is a lawyer and longtime human rights advocate. She 
has served as an independent expert on the UN body that oversees the 
Convention on the Elimination of All Forms of Racial Discrimination 
as well as a special rapporteur on rape, sexual slavery, and slavery-like 
practices in armed conflict, and was named the first UN independent ex¬ 
pert on minority issues. From all her experience, she’s learned that “many 
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human rights professionals come from elite backgrounds. More often 
than not, the leading human rights activists in any country belong to a 
privileged class or social group. This is particularly true in resource-poor 
environments, where the human rights field has become something of a 
last-chance business—and may represent one of the few sectors where 
paid, professional jobs are still available.” 4 

Chidi Anselm Odinkalu, lawyer and human rights advocate, describes 
a similar perception in Africa. “Instead of being the currency of a social 
justice or conscience-driven movement, ‘human rights’ has increasingly 
become the specialized language of a select professional cadre with its 
own rites of passage and methods of certification. Far from being a badge 
of honor, human rights activism is, in some of the places I have observed 
it, increasingly a certificate of privilege.” 5 

This exclusivity, explains sociologist and former staff member of 
Human Rights Watch James Ron, surged when the international devel¬ 
opment community embraced human rights in the 1990s. Foreign fund¬ 
ing poured in. These new funds were concentrated on a single template, 
rooted in the goal of getting as many countries as possible to embrace 
international law, which created significant problems for ground-level in¬ 
terpretation, integration, and acceptance of universal human rights. 6 In 
turn, this approach has catalyzed concerns that foreign actors—both gov¬ 
ernments and internationally based NGOs—are using universal human 
rights talk to impose control over other societies and cover for political 
goals. Those apprehensions have made it much easier for some local ac¬ 
tors to dismiss norms and policies that originate from foreign countries 
and multilateral organizations. 7 

Beyond just skepticism about foreign ideas, in some communities the 
fact that human rights are advanced through official language and legal 
procedures also generates deep suspicion. After all, legal code is frequently 
correlated with corrupt or abusive governments as well as bureaucratic 
sclerosis that impedes the effective protection of individuals—in short, 
all the things that local human rights organizations are trying to avoid. 
“Although rights-based language is attractive to those familiar with its 
ideological background, it sounds bizarre when spoken out of context,” 
says Ron. 8 In Spanish, derechos means “rights,” but it also means “laws,” 
and those are not trusted in settings like Bolivian barrios. In Bolivia, the 
legal protections afforded defendants can be perceived as undermining 
indigenous conceptions of justice and security. 9 In China, it’s not contro¬ 
versial to speak about a person’s legal rights, but speaking about human 
rights often provokes “a nationalistic response.” 10 

This dissonance poses a challenge for foreign stewards of human 
rights. When stewards use their power to coerce or persuade—without at¬ 
tention to the local context, perspectives of local partners, or preexisting 
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normative frameworks—they increase the risk of failure and even back¬ 
lash. 11 Promotion efforts fail if they alienate potential local partners or 
those whose rights are violated. It is crucial to get community support for 
diplomatic efforts—a task that NGOs, notably those locally based, can 
help address. 


NGOs in Perspective 

You’ve probably heard about Amnesty International and Human Rights 
Watch. They’re global human rights NGOs. 12 While their methods and 
structures differ, these international human rights NGOs conduct human 
rights research, reporting, and advocacy wherever they deem it most nec¬ 
essary across the globe. They pressure governments seen as human rights 
violators as well as governments that might be inclined to use their power 
to promote human rights. And they are influential members of the inter¬ 
national advocacy community. 

Alongside these organizations are local NGOs promoting the rights 
of specific groups in their communities. 13 They exist in the thousands. 14 
The first local human rights NGOs emerged in the 1970s and 1980s, 
and took up the atrocities committed by the era’s dictators. They were 
at the forefront of emerging human rights movements, and worked es¬ 
pecially to prohibit murder, torture, and other forms of extreme bodily 
harm while also aiding the victims of those crimes (and their families) as 
they sought justice. They sprang up first in Latin America, then Eastern 
Europe, and later in other parts of the developing world. 15 The communi¬ 
ties in which they worked funded and supported them. And they were, by 
many accounts, influential—saving lives, winning access to government- 
controlled information, and shaming criminals. 16 

The end of the Cold War shifted the focus on to economic, social, and 
cultural rights. Prominent NGOs, which had previously concentrated on 
civil and political issues, broadened their mandates to take on new tasks 
such as ensuring that significant economic suffering like famines were 
not ignored simply because they did not formally invoke traditional civil 
and political rights. 17 Just as multinational NGOs embraced these new 
agendas, so too did local NGOs. Foreign donors gave generously. NGOs 
flourished, and the human rights mission began to overlap with poverty 
alleviation and development. 18 Today, these organizations work all over 
the world to promote all kinds of human rights for all kinds of people. 19 

In El Salvador, the Committee of the Mothers of the Disappeared 
(Comadres) is the country’s first (and longest-running) human rights 
NGO. 20 It formed in response to government-sanctioned disappearances 
and killings in the years preceding El Salvador’s civil war. During the 
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war, Comadres grew to a membership of over five hundred women from 
across the country. It documented atrocities, and fought for the release 
of political prisoners, the return of the disappeared, and government ac¬ 
countability for torture. After the war, the organization has continued 
calling for perpetrators to be brought to justice, spotlighting ongoing 
human rights concerns, and conducting human rights education. 

Women of Zimbabwe Arise! (WOZA) began in 2003 as a civic move¬ 
ment. 21 It gives women a platform and the empowerment to speak out 
against the injustices facing them on a daily basis. The group mobilizes 
in defense of rights (particularly civil and political) where and when the 
need arises. They have targeted police brutality, state propaganda, and 
widespread hunger. 22 The organization now has a membership of seventy- 
five thousand Zimbabwean women and men (the latter affiliated with 
WOZA’s wing called Men of Zimbabwe Arise! or MOZA). Thousands 
have been arrested for their protests of government-condoned injustices. 
In 2006, WOZA held listening sessions in hundreds of local communi¬ 
ties to hear and document what Zimbabweans wanted in a free and fair 
Zimbabwe. This input is reflected in the WOZA-drafted People’s Charter 
that many other NGOs and civil society groups—including Zimbabwe 
Lawyers for Human Rights, the Progressive Teachers Union of Zimba¬ 
bwe, and Zimbabwe National Students Union—have also endorsed. 23 

In India, dozens of activists from across the country have allied in 
response to the government’s disregard of the 1989 Prevention of Atroci¬ 
ties Act. Through this legislation, India had made commitments to ad¬ 
dress human rights abuses stemming from “untouchability” in the caste 
system, but in practice it had done little to comply. These activists formed 
the National Campaign on Dalit Human Rights. 24 This campaign raises 
visibility of the issue by collecting millions of signatures that call for an 
end to untouchability and government recognition of caste discrimina¬ 
tion as a crime. Such efforts attract media coverage and provide grass¬ 
roots training, alliance building, and documentation of rights violations. 

There are many types of NGOs. Local NGOs such as WOZA are less 
visible to foreign audiences yet crucial, and they can advance localization 
in lots of different ways. 


How NGOs Can Localize Foreign Stewardship 

NGOs can play central roles in localizing foreign stewards’ efforts—such 
as those surveyed in chapter 8—and thus boost the odds that steward¬ 
ship from the outside leads to actual improvements in human rights on 
the ground. One way they help localize pressure is by seeking out foreign 
promoters—a strategy, core to some NGOs, that has become known as 
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the “boomerang” pattern. 25 Some local activists don’t have the resources 
or power to sway the governments they’d like to go after directly, so 
they invite sympathetic foreign actors to join their cause. In turn, the 
foreigners—both international NGOs and steward states—use their power 
to influence abusers by forcing them to pay attention to and heed the 
local community’s cause. The prime mover for this boomerang is inside 
the country in the form of local human rights promoters who set the 
agenda, but much of the power is conveyed via sympathetic, foreign 
stewards. The impact of these foreign stewards depends in part on the 
ability of local agents to ensure that the foreign efforts are aligned within 
the local situation. 

The Mothers of the Plaza de Mayo is an example of one group that 
has used this boomerang strategy. The group first mobilized in Argen¬ 
tina during the period of government repression in the 1970s and 1980s. 
At a time when public dissent was forbidden, these women marched 
every Thursday in Buenos Aires’ central plaza to demand accountability 
for the disappearances of their children. The group faced risk of brutal 
persecution for their activism. 26 Given the dangerous climate for orga¬ 
nizing, they looked globally for support. They provided information to 
international human rights NGOs like Amnesty International, which in 
turn lobbied foreign governments to get involved as well. The group also 
forged alliances with civil society organizations abroad. Mothers, law¬ 
yers, and faith-based communities elsewhere mobilized in solidarity with 
this movement, and pressured their own governments to act in order to 
hold Argentina’s government accountable. 27 In addition to providing in¬ 
formation, the local Argentine group also traveled to the United States 
and Europe, where they met with officials, the press, and human rights 
organizations. This outreach translated into press coverage and funding 
opportunities along with more foreign pressure on the Argentine govern¬ 
ment. 28 For example, the group urged the United States to suspend mili¬ 
tary and economic aid to Argentina’s dictatorship, and lobbied both the 
United Nations and the Inter-American Commission on Human Rights to 
condemn what it considered to be government-sanctioned human rights 
abuses. 29 

Some governments responded. In February 1977, the US secretary of 
state announced that the Carter administration would reduce the amount 
of military aid to Argentina by over half, and the Argentine government 
responded by refusing all military aid. 30 Then in July, the US Congress 
passed a bill that cut all military assistance to Argentina. 31 The French 
and Swedish governments condemned the Argentine junta’s violations 
of basic rights. The Inter-American Commission on Human Rights vis¬ 
ited Argentina in September 1979; despite the risk of reprisal, thousands 
lined up outside the commission to give testimony. 32 The Argentine gov¬ 
ernment proved to be sensitive to the tarnishing of its image. 33 While 
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foreign intervention didn’t bring about immediate structural change, the 
advocacy network is credited with saving lives. 34 Involuntary disappear¬ 
ances in Argentina declined from 3,098 in 1977 to 181 in 1979; the gov¬ 
ernment also released political prisoners and restored some measure of 
political participation. 35 

The boomerang needn’t be a passive process in which the steward 
states simply await calls for help and then respond. Foreign governments 
can seek out local activist organizations that share their goals. And they 
can work together to localize their policy objectives, which are shaped 
and adapted by these organizations to fit the local environment. 36 

Once local NGOs are engaged, they can help localize stewardship 
through the better deployment of state power in three ways. First, they 
can give a steward’s policy legitimacy. Through efforts to advertise and 
explain favorably foreign efforts at coercion and persuasion, they can 
mobilize local public support. Failures of foreign policy are particularly 
likely when local stakeholders are not engaged. The lack of engagement 
with local NGOs, for example, helps explain why US sanctions against 
Cuba have failed to yield political change; instead, sanctions have mostly 
alienated the Cuban people. 37 

Second, NGOs can guide foreign stewards on the appropriateness of 
their approach as well as reactions from potentially allied local groups. 
They can help craft language, incentives, and procedures that fit with 
the community’s needs and situation. Crucially, they can counsel against 
policies that are sure to backfire. Almost certainly this type of guidance 
doesn’t happen enough. Greater congruence, in turn, can lead to im¬ 
proved legitimacy. These benefits apply not just to individual steward 
states that are trying advance their own foreign policies but also to in¬ 
ternational institutions working to protect human rights. Indeed, many 
NGOs have a formal status in international organizations such as the 
United Nations that give them the ability to provide consultations and 
make public statements. 38 

Incongruities between international agendas and local circumstances 
often arise. Efforts to protect gay and lesbian rights have been among 
the many examples. Ndubisi Obiorah, a lawyer and policy adviser with 
the Fluman Rights Law Service in Nigeria, explained at an ethics confer¬ 
ence in 2002 that despite the positive working relationship that many 
international human rights NGOs had with local human rights activ¬ 
ists, pushing for gay and lesbian rights at that time would be unwise, 
given local cultural beliefs and attitudes. 39 In a world where resources for 
promoting human rights are quite scarce, such advice on places where 
resources might be spared is invaluable. 

Third, in some circumstances local NGOs can play a central part 
in implementing projects that foreign governments and multinational 
NGOs craft or fund. This role for local NGOs helps build legitimacy 
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while yielding tangible changes on the ground—something that is par¬ 
ticularly hard for outsiders to do in cases where local politics are likely to 
backlash against foreign involvement. 

One example where all three of these roles for local NGOs—in pro¬ 
moting legitimacy, improving congruence, and implementing projects—is 
on display is the international movement to abandon female genital cut¬ 
ting, the cultural practice of partially or totally removing the external 
female genitalia. The practice has no health benefits. In some societies it is 
considered part of raising a girl properly: a way to ready her for marriage 
while promoting particular ideals of femininity and modesty. For some, 
the ritual is part of their ethnic or cultural identity or religious practice. 40 
According to the World Health Organization, however, it “is recognized 
internationally as a violation of the human rights of girls and women.” 41 
It’s a form of discrimination against women, and because the practice is 
nearly always carried out on young girls it violates the rights of children. 
Some also consider the practice as cruel, inhuman, or degrading treat¬ 
ment as well as a violation of a person’s right to health. Over a hundred 
million girls and women have been cut. 

Female genital cutting attracts a lot of attention from human rights 
promoters. But foreign pressure by steward states to do away with the 
practice hasn’t had much effect. In fact, in some settings foreign pressure 
has actually strengthened local determination to continue the ritual. Peo¬ 
ple, including the women being cut, have perceived these foreign efforts 
as insulting. Speaking about the practice in Somalia, one woman ex¬ 
plained, “If Somali women change, it will be a change done by us, among 
us. When they order us to stop, tell us what we must do, it is offensive to 
the black person or the Muslim person who believes in circumcision. To 
advise is good, but not to order.” 42 

This backlash against foreign involvement is now abating, notably 
where local NGOs have played key roles. Tostan means “breakthrough” 
in the West African language of Wolof. Since 1991, it’s also been the name 
of an NGO whose mission is to empower African communities through 
community education. 43 It is supported by a wide range of foreign do¬ 
nors and credited with the widespread abandonment of female genital 
cutting in Senegal. Its approach implements community-targeted educa¬ 
tion programs in national languages, engages in communication through 
extended social networks, and supports public declarations for the aban¬ 
donment of cutting. Collaboration with religious leaders has been a cen¬ 
tral part of Tostan’s strategy, as local imams have joined the movement 
to abandon cutting. 44 Rigorous evaluations have found that the program 
increased knowledge as well as changed attitudes and behavior in the 
participating communities. Among thousands of participating villages, 
the prevalence of female genital cutting in Senegal dropped by approxi- 
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mately 70 percent. Mothers with uncut girls were three times more likely 
to report that they didn’t plan to have their daughters undergo the pro¬ 
cedure. And there was a slight reduction in the prevalence of marriage of 
girls under fifteen years old. 45 

The government of Senegal eventually took up Tostan’s approach in 
its national action plan to implement a ban on female genital cutting 
by 2015—the ultimate sign of successful localization. 46 The approach is 
being piloted in Gambia, Burkina Faso, and elsewhere. 47 And it provides 
a model for working with activist organizations to localize international 
norms through community engagement, communication, and education. 

Of course, these roles for NGOs frequently require collaboration both 
locally and with international partners. One example of effective grass¬ 
roots mobilization that resulted in nationwide reforms is Amnesty Inter¬ 
national’s Sierra Leone campaign to fight maternal mortality. In 2008, 
UNICEF identified Sierra Leone as the country with the highest child and 
maternal mortality rates in the world. 48 Inspired by Millennium Develop¬ 
ment Goal 5 (to improve maternal health) and the belief that health is 
a basic human right, Amnesty International (based in London) targeted 
Sierra Leone as one of its launch points for a new campaign to promote 
socioeconomic rights such as health. 49 Working in tandem with other in¬ 
ternational NGOs and UN agencies, Amnesty and its local branch (Am¬ 
nesty International Sierra Leone) worked with local partners to mobilize 
national stakeholders. It organized a caravan that brought the message of 
health as a basic right to villages across the country; it used community- 
oriented techniques including plays and a pop song performed by a fa¬ 
mous Nigerian actress to highlight the problem of maternal mortality. 50 
This combination of centrally managed international coordination and 
local mobilization resulted in the implementation of a new Free Care 
Initiative by the national government, which offers free medical care to 
all pregnant women, breast-feeding mothers, and children under five. 51 


Some Troubles with NGO Localization 

Local NGOs can provide legitimacy, congruence, and local implementa¬ 
tion skills for foreign-backed human rights stewards. Playing these roles, 
NGOs can help increase the effectiveness of foreign efforts to coerce 
and especially to persuade governments to protect human rights. The 
bad news is that those same close relationships that explain how local 
NGOs lead to more effective foreign diplomacy can also undermine their 
capacity to localize international promotion efforts. When NGOs de¬ 
pend on foreign support they must walk a fine line. That support, on the 
one hand, is a signal that can raise an NGO’s status and influence. 52 On 
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the other hand, it can also compromise their reputation or ability to op¬ 
erate in the local settings, and play central roles in making international 
human rights norms more legitimate and influential. 53 

One danger for NGOs is that a large role for foreign funding can make 
local governments feel insecure. Aggravated by a rise in local community 
activism and afraid of losing control, local governments can respond with 
intimidation that undermines the ability of local NGOs to operate ef¬ 
fectively. 54 The effects are felt not only by NGOs but also among citizens 
who, fearing revenge or other consequences, become more prone to dis¬ 
engage. For example, the government of Ethiopia froze the bank accounts 
of two local NGOs—the Ethiopian Women Lawyers Association and 
the Ethiopian Human Rights Council. 55 Retroactively, it charged these 
NGOs with violating legislation that requires organizations engaged in 
human rights or governance work to raise 90 percent of their funds from 
local sources. 56 Both organizations opted to reregister as charities—and 
thus avoid the requirement for local funding—but each nonetheless sus¬ 
tained budget and staff cuts. 57 The Ethiopian government accused these 
NGOs of making false claims to the US Department of State and Human 
Rights Watch that the government violated human rights and misused 
foreign aid. 58 In a similar story of local government backlash against 
foreign-linked NGOs, President Robert Mugabe of Zimbabwe banned 
all NGO operations in 2008, just before his presidential election runoff; 
the ban disrupted emergency food aid from foreign donors to millions of 
people. 59 

NGOs can also find their influence diminished when foreign funding 
creates perceptions of collusion and opportunism; dependence on for¬ 
eigners can distort local social movements by introducing external agen¬ 
das and accountability. 60 When foreign money and prestige are available, 
some NGOs crop up looking for jobs, publicity, or status rather than 
actual change in human rights practices. They take up an international 
agenda tactically—as a source of funding—rather than truly aligning 
their activities to the needs of the local community. Foreign funding can 
also reduce local oversight and accountability. 61 NGOs don’t need to so¬ 
licit support from or work to stay in tune with the community they are 
supposed to be helping. 62 Dependent on outside resources, they’re seen 
as deputies peddling alien agendas, without the local credibility that is 
essential to raising awareness and acceptance in their own community. 63 
Such dangers may be especially troublesome in former colonies where 
NGO practices can be seen as an opportunity for volunteers and em¬ 
ployees to gain extra status or set themselves apart from those they are 
educating by collaborating with colonizers. 64 

Law professor Obiora Chinedu Okafor describes how foreign fund¬ 
ing has affected the legitimacy of local organizations in Nigeria. There, 
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human rights NGOs have flourished, propelled by foreign funders. Elite 
urban lawyers tend to run them. Many NGOs advocate for policies that 
are incongruent with the priorities of the communities they serve. 65 The 
Nigerian human rights community has emphasized civil-political rights, 
Okafor argues, to the exclusion of pressing socioeconomic rights. This 
is due to multiple factors: the legalistic mind-set of the lawyers involved 
in national NGOs, the groups’ hierarchical structure and lack of mem¬ 
bership bases, and the historical emphasis by Western NGOs of civil- 
political over socioeconomic rights (an approach which has been taken 
up by local organizations). 

Anthropologist Harri Englund finds the same situation in Malawi, 
where foreign aid and human rights activism are impeding the process 
of democratization. One example, he says, is the National Initiative for 
Civic Education, an EU-funded project to promote democracy. Although 
founded on noble principles, in practice this project has divided staff¬ 
ers (who depend on foreign income) from the people they were hired to 
serve. 66 

Of course, engaging local NGOs—even when done well—is no guar¬ 
antee of successfully coercing or persuading a path to better human 
rights. Local activists and government can be hard to persuade; they may 
be skeptical of the agendas promoted by foreign partnerships with gov¬ 
ernments or internationally based NGOs. Many in Arab states, for in¬ 
stance, view the human rights agenda as biased toward Western interests 
and cultural norms. The fact that major human rights organizations like 
Amnesty International and Human Rights Watch are based in the West, 
and mainly publicize findings for a Western audience, leaves some activ¬ 
ists elsewhere feeling excluded and suspicious of international human 
rights discourses. 67 One example is homosexuality—a practice that leads 
to such ostracism in Egypt that local human rights organizations do not 
defend gay rights. Hisham Kassem, director of the Egyptian Organization 
for Human Rights, explains: “What could we do? Nothing. If we were to 
uphold this issue, this would be the end of what remains of the concept of 
human rights in Egypt. . . . We let them [homosexuals] down, but I don’t 
have a mandate from the people, and I don’t want the West to set the pace 
for the human rights movement in Egypt.” 68 


Navigating the Troubles 

These difficulties of working with foreign-linked, local NGOs are well 
known. There is no infallible method for managing the tension between 
the need for foreign powers to link their efforts into local NGOs and 
communities and the fact that those very linkages are a potential source 
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of suspicion and misaligned incentives. Yet there are a few rules of thumb 
for establishing successful partnerships with local organizations with the 
goal of advancing a steward state’s influence on human rights. I will dis¬ 
cuss four. 

One benchmark rule is resonance. The objective—say, to combat child 
soldiering, or reduce illiteracy among girls and women—must fit with the 
localizer’s mission and expertise. Where possible, the local NGO should 
be located near its constituency, while working to maintain an open dia¬ 
logue with the community’s needs. 69 Resonance helps NGOs localize a 
policy through framing. That is, it helps guide the creation of shared in¬ 
terpretations of a norm that legitimates and inspires community support 
rather than imposing foreign concepts that are completely alien. 70 

Another benchmark is community buy-in. Law professor Abdullahi 
An-Na’im explains that if all “funding for local NGOs comes from for¬ 
eign organizations, that is where their accountability lies.” 71 When some 
backing comes from the local community, the NGO represents that com¬ 
munity. The community is more invested in guiding the organization’s 
work and seeing its programs succeed. Even when local funding is small, 
the result is NGOs that are more qualified localizers because they have 
closer ties to their community. By necessity, they have to be accountable 
to the people supporting them. 

A third condition is the presence of in-house assessment and account¬ 
ability. The partner NGO should have procedures to plan, monitor, and 
evaluate its activities so it knows when its efforts to engage local commu¬ 
nities and implement projects are working as expected. 72 Local partners 
must be transparent in their operations, and be prepared to demonstrate 
how they are obtaining the expertise they need and soliciting feedback 
from local stakeholders. 73 Organizations unaccustomed to or wary of im¬ 
pact evaluation, or with a cloudy decision-making structure or chain of 
command, usually make for unreliable allies in the localization process. 
Of course, the real world poses difficult trade-offs for foreign stewards 
because ideal local partners don’t always exist. In such cases, a foreign 
human rights steward may identify the organizations most likely to help 
localize and then invest in making them more accountable—such as by 
helping the NGO develop sound evaluation mechanisms, auditing for ac¬ 
countability, and other programs. 74 

Access is another important attribute of local partner organizations. 75 
Localization requires an NGO to have a persuasive rapport with the 
public or government sphere necessary for the specific human rights ad¬ 
vocacy they’re engaged in. Access helps create opportunities for social 
movements. 76 It determines the openness of a political system to social 
movements seeking change. 77 This frequently involves “networks of con- 
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tacts and collaborations” across traditional boundaries of family, ethnic 
group, and location. 78 


Conclusion 

The previous chapter explained ways steward states use their power in 
an effort to promote human rights—through punishments and rewards 
as well as an array of other policies such as funding for advocacy cam¬ 
paigns. Those governments have proved that they are willing to devote 
substantial resources to the cause of protecting human rights around the 
world. Unfortunately, those efforts frequently don’t work well and can 
easily be seen as illegitimate uses of foreign power. 

This chapter has taken up the challenge of making state power more 
effective. It has argued that state power will have more influence on im¬ 
proving human rights when international norms and state policies are 
seen as legitimate, sufficiently congruent with local attitudes and imple¬ 
mented locally. These three crucial attributes—legitimacy, congruence, 
and local implementation—can sometimes be met by coordination with 
local NGOs as partners. 

NGO partners can play essential roles. Yet they also come with many 
flaws. I have suggested some benchmark rules that, if followed, can help 
foreign stewards make the right partnerships with local NGOs. Where 
these benchmark rules, which are based on the actual history of foreign 
governments working with local NGOs, are not followed, the results can 
be wasted resources and even counterproductive to the mission of pro¬ 
tecting human rights. 

When ideal local NGOs aren’t available, fortuitously foreign stewards 
have other options. They can invest in improving or even creating their 
local partners. And they can also look to different types of institutions— 
notably NHRIs—the topic I address in the next chapter. 
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National Human Rights Institutions 


Chapter 9 looked at how governments that are keen to promote human 
rights abroad can use their power more effectively by working with local 
NGOs. This chapter discusses localization of a different type: through 
national human rights institutions (NHRIs). Unlike NGOs, these orga¬ 
nizations have formalized roles in public debate and the national policy 
process. States create and mostly fund them; in most instances they are 
accountable to legislatures. 1 Like NGOs, they are abundant and active— 
existing in more than a hundred countries. 2 They work through report¬ 
ing, educational programs, media campaigns, networking, and involve¬ 
ment with civil society and other stakeholders. 

This chapter looks, first, at the many different types of NHRIs and 
puts them into perspective. Second, it explores how NHRIs could actu¬ 
ally help localize foreign efforts aimed at advancing human rights. Third, 
while NHRIs hold much promise, they also pose many challenges, which 
I explain while also offering some strategies for navigating those difficul¬ 
ties. Fourth and finally, I discuss how NGOs and NHRIs interact since the 
most effective forms of localization usually require cooperation among 
these different types of national institutions. I focus on when the NGO- 
NHRI relationship leads to synergistic behavior that boosts human rights 
protections and when it is prone to unproductive conflict. 


NHRIs in Perspective 

NHRIs come in many forms, but two are dominant. 3 First, ombuds¬ 
men, such as those operating in Albania and Bermuda, work to improve 
“the performance of the public administration and the enhancement of 
government accountability to the public.” 4 Those operating in Slovenia, 
Georgia, and Peru also receive individual complaints about human rights 
violations committed by government agencies, and sometimes by private 
agencies fulfilling public services. 5 They act as mediators to resolve the 
complaint. Some ombudsmen are more active than others, taking on in¬ 
vestigative and promotion roles, engaging in public awareness activities, 
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and publishing opinions about how public policy and government deci¬ 
sions are affecting human rights. By design, an ombudsman works to 
interface between public institutions and the public itself. But their man¬ 
date tends to be narrow, and usually an ombudsman’s efforts are not 
triggered until a member of the public complains or there is evidence that 
government institutions have failed to perform their duties. 

The second type of NHRI consists of human rights commissions such 
as those working in New Zealand, Canada, Australia, India, Malaysia, 
Afghanistan, and Chile. Their procedural mandate, typically wider than 
most ombudsmen, gives them the tasks of both human rights protec¬ 
tors and also promoters. They often carry out broad investigations into 
local human rights situations, monitor government compliance with 
international human rights obligations, and educate, train, and some¬ 
times review individual complaints about human rights violations. Many 
states, such as South Africa and Sri Lanka, have established both types 
of NHRIs—ombudsmen offices and human rights commissions. And in 
some countries, such as Ghana and Russia, NHRIs are singular institu¬ 
tions that perform both kinds of functions. 

One example of an NHRI is the Defensoria del Pueblo, a human rights 
ombudsman operating in Peru. 6 Under Alberto Fujimori, the government 
created the ombudsman position in the 1990s after a military death squad 
disappeared and then murdered nine students along with a university 
professor. The position was written into the Constitution. 7 Fujimori is no 
longer in power, but the ombudsman still operates today, with wide pub¬ 
lic support. 8 The ombudsman investigates complaints (the office received 
more than half a million complaints from the public between 1999 and 
2007), reports on issues, intervenes in constitutional processes (through 
amicus curiae), presents policy drafts to Congress, and publishes other 
statements. 9 The office even collects data on its own productivity in per¬ 
forming key tasks such as reviewing and settling complaints as well as the 
effectiveness of its efforts to cooperate with state agencies. 10 The ombuds¬ 
man also coordinates community-based legal and social mobilization for 
human rights in Peru through more than two-dozen local offices in the 
country. 11 

Public education is a core function of the ombudsman. The office pro¬ 
motes human rights through television and radio spots—a radio program 
called By the Ombudsman’s Hand is transmitted throughout the coun¬ 
try. 12 The ombudsman covers issues from the right to adequate health ser¬ 
vices to children’s and women’s rights to be free from domestic violence. 
In addition to spreading messages in Spanish, the ombudsman office also 
works in indigenous languages such as Quechua, Aymara, Ashaninka, 
and Shipibo. Through an initiative called Defensoria del Pueblo, Closer 
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to the People, the ombudsman also sets up human rights workshops for 
the public, educating the poor about their human rights and the ombuds¬ 
man’s services. 

Another example is the office of the ombudsman in Namibia, man¬ 
dated to protect, promote, and enhance respect for human rights along 
with the fundamental freedoms enshrined in Namibia’s constitution, 
which include civil, political, economic, social and cultural rights. 13 Like 
other NHRIs, it investigates allegations of human rights abuse; for exam¬ 
ple, it has reviewed complaints of racial discrimination, wrongful arrest 
and detention, assaults, ill treatment of prisoners, and delays in the justice 
system. It provides legal assistance to victims involved in litigation. 14 It 
also engages in public outreach and education, including public lectures, 
newsletters, and community meetings. 15 The current ombudsman, John 
Walters, has been working in different capacities in the justice system for 
over twenty years. 16 An advisory committee offers a forum for dialogue 
between his office and local civil society organizations, and has helped 
to coordinate local campaigns, such as the 16 Days of Activism against 
Gender Violence campaign to raise awareness about gender violence. 17 

NHRIs like these operate in many countries to locally promote and 
protect all kinds of human rights. They vary enormously in both their 
effectiveness and awareness of how they actually operate. 18 


How NHRIs Can Localize Foreign Stewardship 

NHRIs, by providing many of the same functions as NGOs to localize 
international norms—legitimacy, congruence, and implementation—can 
work with foreign steward states that want to advance the protection 
of human rights to use their power more effectively. Though NHRIs are 
national institutions, already many are connected to international orga¬ 
nizations, activists, and foreign governments. The Australian Agency for 
International Development has provided financial support to the Asia 
Pacific Forum for NHRIs, which gives advice and technical assistance 
toward the establishment of NHRIs in places like South Korea, Malaysia, 
Mongolia, and Thailand. 19 Many NHRIs have ties with sister institutions 
in other countries. For example, the Canadian Human Rights Commis¬ 
sion has provided technical assistance to NHRIs in China, Russia, Hong 
Kong, Cuba, Kenya, Sri Lanka, Vietnam, South Africa, and Cambodia; 
it has also facilitated exchanges with NHRIs in Indonesia, Benin, India, 
Madagascar, and Nigeria. 20 

NHRIs differ from NGOs in the scope of their activities. They are na¬ 
tional institutions with mainly nationwide missions, while NGO opera¬ 
tions range from village or community-based to regional or even global 
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advocacy. They also have different stakeholders, which for NHRIs in¬ 
clude civil society organizations (such as NGOs) as well as varied govern¬ 
ment agencies. As a result, the reach of NHRIs is different from NGOs, 
notably because of their direct connection to national government. As 
with NGOs, NHRIs can localize by legitimizing, guiding, and assisting in 
the implementation of foreign policy in their community. 21 

One example of an NHRI that has been particularly effective in pro¬ 
moting human rights is Ghana’s Commission on Human Rights and 
Administrative Justice (CHRAJ). Created by Parliament and embedded 
in the national Constitution, its responsibilities include ensuring the ac¬ 
countability of the branches of government, investigating complaints, 
and educating the public about human rights. 22 It also has enforcement 
powers that allow the CHRAJ to bring an action before any court in 
Ghana to seek available remedies. Already, it has held senior Ghanaian 
officials accountable for violations of human rights. 

Despite these official roles it is accessible to local communities to hear 
their complaints. 23 The CHRAJ carries out public education campaigns, 
mainly through seminars and workshops aimed at public officials, includ¬ 
ing military, civil servants, and even district assembly members. It has 
developed a close relationship with Ghanaian civil society, meeting regu¬ 
larly with NGOs to discuss priorities and strategy, and collaborating on 
human rights education. The local media widely reports on the commis¬ 
sion’s activities and verdicts. By many accounts, the CHRAJ has earned 
public legitimacy—an essential condition for effective localization. 24 

The CHRAJ has done a lot to promote human rights. 25 It’s made head¬ 
way on prison overcrowding and mistreatment. Its prison-monitoring 
program coordinates annual visits to scrutinize prison compliance with 
international and domestic human rights standards, and follows up with 
reports and recommendations to Parliament. 26 The program has had 
some success, although widespread overcrowding, poor sanitation, and 
slow justice remain persistent problems. 27 

It’s also made progress against forced servitude and sexual abuse by 
curtailing trokosi: the traditional practice of involuntary labor in the ser¬ 
vice of local priests, who take in human beings, usually young virgin girls, 
and force them to work to atone for a crime or social misdeed committed 
by a family member. 28 Often, these girls are exploited and sexually abused 
during servitude. 29 To educate the public and open a dialogue with those 
who practice the ritual, former commissioner Emile Short formed a co¬ 
alition with local NGOs, the National Commission for Civic Education, 
members of Ewe ethnic communities, and victims of trokosi . 30 The co¬ 
alition worked to convince communities where the practice is prevalent 
that servitude is a violation of human rights. Thousands of women and 
children have since been released, and it appears that trokosi is now a 
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dwindling practice in Ghana. 31 The government criminalized the practice, 
and the CHRAJ continues conversations with local priests and leaders on 
ways to stop the ritual. 32 

The CHRAJ has also had an impact on ministerial corruption. It has 
investigated and publicized allegations of bribery, illegal acquisition of 
wealth, and abuse of office by government ministers and presidential 
staffers. 33 Its investigations have prompted high-profile resignations by 
corrupt officials along with greater transparency and accountability. 34 In 
2011, it also won an appeal against a high court ruling that prohibited 
the CHRAJ from investigating a scandal in which a UK construction 
firm, Mabey and Johnson, was accused of bribing Ghanaian government 
officials to win construction contracts in Ghana. 35 The investigation is 
still pending. 36 

NHRIs work best in settings where there is sufficient stability and ade¬ 
quate governing institutions that the NHRI has receptive points of entry 
into the courts, the national policy process, and civil society. While those 
conditions are ideal, NHRIs can also operate in countries that are much 
less stable. In Afghanistan, for example, there’s the Afghanistan Inde¬ 
pendent Human Rights Commission. 37 Its programs cover human rights 
education, women’s rights, children’s rights, the rights of persons with 
disabilities, transitional justice, and monitoring and investigation. It re¬ 
views and resolves complaints, advocates for policy, and builds capac¬ 
ity through training, monitoring, and community outreach; in 2009, the 
commission investigated 99 percent of all the complaints that it received, 
and about two-thirds were resolved. 38 Its recommendations have been in¬ 
corporated into the criminal procedure code, the Shia personal status law, 
a law on the elimination of violence against women, the family law, the 
law on control and audit, and the law on national audit, among others. 
It has nine regional offices, including a headquarters in Kabul along with 
six provincial offices. Its approach is to solicit widespread community 
support and participation. 39 For example, it developed its strategic action 
plan for 2010-13 through more than a dozen consultation sessions with 
hundreds of local government and nongovernmental stakeholders across 
the country. 40 

A core part of its mission is education, which has helped localize an un¬ 
derstanding that human rights are not just a matter of international law 
but also a long-standing part of local ideology. In 2009, the Afghanistan 
Independent Human Rights Commission carried out dozens of human 
rights workshops and hundreds of awareness-raising meetings. One par¬ 
ticipant described a meeting: “For me, the topic on human rights and 
Islam was the most interesting, because I had a misunderstanding about 
the relationship between human rights (in particular women’s rights) and 
Islam. I thought human rights and Islam are totally at odds in the case of 
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women’s rights. I am grateful to the AIHRC for such a useful workshop.” 
Another said, “In the past I heard from others that human rights is some¬ 
thing imported from the West. After this workshop, I changed my mind. 
Human rights is not alien, but something that exists, in a considerable 
measure, in our religion and culture.” 41 

The practical effects of these educational activities have been many. 
For instance, one assembly—the Ulama Council of the Shibar District in 
Bamyan Province—issued a declaration that condemns and bans forced 
as well as underage marriages in the district while also supporting wom¬ 
en’s participation in public life, including their right to work. In Balkh 
Province, local religious leaders (mullahs) made speeches in the mosques 
about women’s rights in Islam, underscoring women’s right to justice. 
Across three provinces in the east (Khost, Paktia, and Paktika), there are 
reported declines in the number of “bad” marriages. 42 A UN evaluation 
found that the commission’s women’s rights unit has gained legitimacy 
for its awareness-raising activities with civil society while also drafting 
legislation to reduce domestic violence and underage marriage alongside 
the Ministry of Women’s Affairs. 43 The commission also has assisted in¬ 
dividual women through its complaints system. A woman came to the 
Mazar-i-Sharif office, for example, with serious burn injuries caused by 
her husband, who was subsequently prosecuted due to the commission’s 
intervention. 

The Afghanistan Independent Human Rights Commission has also 
launched campaigns to educate security and military forces about human 
rights. In 2009, Afghan Army recruits received about a hundred hours 
of human rights training over nine months; new police recruits received 
twelve hours over three months; and prison guards received sixteen hours 
over three months. 44 


Some Troubles with NHRI Localization 

NHRIs can play a large role in the localization process in part because 
they have special access to government institutions. At least to some de¬ 
gree, they are conceived and funded by national governments; they are 
embedded in governing institutions in ways that give them access that 
most NGOs do not enjoy. Yet the very strengths of this special struc¬ 
ture can also generate problems—such as a lack of independence and 
autonomy—that can undercut the localization process. 45 

A central challenge is impartiality. Governments can constrain the 
power of NHRIs, such as by limiting their mandates and blocking them 
from engaging in state affairs. For example, the Algerian National Advi¬ 
sory Commission for the Promotion and Protection of Human Rights, the 
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country’s NHRI established by a presidential decree in 2002, is often per¬ 
ceived as just another “state institution.” 46 The commission has focused 
on important questions—notably cases of forced disappearances—but 
independent NGOs lament their own lack of participation in investiga¬ 
tions, the lack of accountability by state institutions, and the govern¬ 
ment’s failure to offer monetary reparations and other forms of resti¬ 
tution. 47 The government has resorted to violence to prevent peaceful 
protests by civil society groups representing the family members of the 
disappeared. 48 In other countries, such barriers can be addressed when 
the NHRI has its own independent enforcement powers, but in Algeria 
the National Advisory Commission for the Promotion and Protection of 
Human Rights lacks substantial investigative authority. 49 

When NHRIs lack impartiality, they are unlikely to be helpful in local¬ 
izing international norms or policies that contravene the government’s 
wishes. Because at best they can promote policies and take positions on 
only a narrow band of approved issues, these NHRIs don’t have much 
credibility or influence in the community. Just as collusion with foreigners 
endangers the trustworthiness of local NGOs, NHRIs’ complicity with the 
national government can also diminish their trustworthiness. 50 

The NHRI of Bahrain illustrates this problem of co-optation. A royal 
decree created this institution in 2009, and members were appointed a 
year later. But after four months, its president, Salman Kamal A1 Deen—a 
founding member of the Bahrain Human Rights Society—resigned under 
political pressure. 51 A coalition of locally based NGOs, including the 
Bahrain Center for Human Rights, the Bahrain Youth Society for Human 
Rights, the Women’s Petition Committee, the Committee for Martyrs 
and Victims of Torture, and the Human Rights Office of the Freedom and 
Democracy Movement, has since condemned this institution and called 
for the development of a truly independent replacement. 52 NHRIs seen as 
shams have no credibility to localize global norms. 

Another difficulty that arises when foreign stewards try to work with 
NHRIs is that these are national organizations whose mandates and 
priorities can make it particularly difficult for them to incorporate in¬ 
ternational policy agendas. Ideally, an NHRI would cover all rights in 
the Universal Declaration of Human Rights, with no hierarchy between 
different sorts. And they would have a wide range of powers and proce¬ 
dures. In practice, however, most NHRIs give priority to certain human 
rights issues that aren’t always of paramount importance to foreign stew¬ 
ards. The international community has been vocal about violations of 
political rights in Indonesia, for instance. There has been widespread in¬ 
ternational condemnation of killings by Indonesian security forces, harsh 
prison conditions, abuse against religious groups, child labor, and the 
failure to enforce labor standards and workers’ rights. 53 Meanwhile, the 
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National Commission on Human Rights in Indonesia (Komisi Nasional 
Hak Asasi Manusia, known as Komnas HAM) has put a high priority on 
land rights. s4 It has resolved disputes in which peasants lost their land 
tenancy to large corporations because they didn’t acquire land titles when 
Indonesia gained independence. Similarly, the Northern Ireland Human 
Rights Commission focuses on issues that span the Catholic-Protestant 
divide—such as social and economic rights, women’s and children’s rights, 
and the rights of disabled persons—because of the volatility of civil and 
political rights in the local context. 55 Meanwhile, the global human rights 
community has been concerned with other topics, such as violence and 
insurgency. 56 In other countries, NHRIs prioritize civil and political rights 
over economic, social, and cultural rights. 57 

Of course, foreign human rights stewards can shop around for other 
local institutions—notably NGOs and other civil society groups—whose 
priorities might be more in line. Chances are, no matter what the goal 
or country, some local organizations also work for it. By contrast, the 
choices among NHRIs are many fewer. Worldwide there aren’t as many 
NHRIs in operation as NGOs; not all countries have them, and those that 
do usually have just one or perhaps two. The problem of mismatched pri¬ 
orities is much more likely to arise when foreign stewards try to localize 
human rights by partnering with NHRIs. 


Navigating the Troubles 

Navigating these challenges for localization requires accurate evaluations 
of what NHRIs can actually achieve for human rights, and attention to 
their many faults and limitations. 58 Such evaluations pose another chal¬ 
lenge for stewards, in part, explains Peter Rosenblum, law professor who 
has worked within the OHCHR, because “the promotional project of 
expanding the number, resources, and access of NHRIs has colored the 
analysis of actual institutions and undermined any systematic evalua¬ 
tion.” 59 That leaves stewards to make their own evaluation, and the risk 
is that stewards will partner with NHRIs that lack local credibility. 

While there’s no handbook for creating partnerships with NGOs for 
localization, the international community has developed a recognized 
manual for evaluating the quality of NHRIs: the Paris Principles, ad¬ 
opted by the UN General Assembly in 1993. 60 These guidelines support 
an international accreditation process that while far from perfect, can 
steer partnerships to the more effective NHRIs. 

The OHCHR has used the Paris Principles to elaborate a toolbox for 
helping NHRIs become effective. That toolbox maintains that the man¬ 
date of an effective NHRI should be broad, and the institution should 
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be given the competence to promote and protect human rights. 61 It 
should have a constitutional or legislative base to protect against arbi¬ 
trary changes by the government, including intrusions such as closure. 62 
It should be able to operate without interference—to draft its own 
rules, and have the capacity and freedom to handle daily business on its 
own. Membership should be representative of the society in which it op¬ 
erates. Though the NHRI is free to receive money from outside sources, 
the national government should provide adequate funding for its opera¬ 
tions. And the NHRI should have authority to take up any issue within 
its competence, hear any person, and acquire any relevant information. 
Institutions that adhere to these principles can be granted certification 
through a UN-managed process that awards grades (A, B, and C) depend¬ 
ing on the degree of compliance with the Paris Principles. In turn, the 
NHRI gets special rights that vary with its grade. An A-level NHRI, for 
example, participates as a voting member and holds office in the Inter¬ 
national Coordinating Committee as well as participates in sessions of 
the UN Human Rights Council, by taking the floor on any issue, making 
statements, and submitting documentation. 63 

The seventy NHRIs with an A-level UN status include, for example, 
the National Commission on Human Rights and Freedoms in Cameroon, 
the Procurador de los Derechos Humanos in Guatemala, and the National 
Human Rights Commission of Thailand. 64 According to Amnesty Inter¬ 
national, NHRIs that comply with these principles “enjoy a level of cred¬ 
ibility and trust which facilitates their relationship with the executive, the 
judiciary and most importantly, the victims of human rights violations, 
and makes their work even more effective.” 65 

Of course, not all NHRIs are of this quality. The B-status NHRIs, 
such as the National Human Rights Commission of Burkina Faso, are 
judged not fully compliant. They can only participate in the Human 
Rights Council as observers. The C-status ones, such as the Iranian Is¬ 
lamic Human Rights Commission, are judged noncompliant and so are 
given no privileges of involvement, although they can reapply for accredi¬ 
tation at any time. 

The United Nations can change an NHRI’s status over time. It can 
offer promotions; for instance, the National Human Rights Commission 
of Nigeria was promoted to an A status in 2011 after the government 
passed a law providing the institution independence and securing its 
funding. 66 Amnesty International hailed the act as a “landmark.” 67 The 
United Nations can also devalue an institution; it recommended in 2011 
that the Human Rights Commission in Azerbaijan be downgraded to 
a B due to concerns that it lacked independence in its investigations of 
torture and the appointment of the commissioner. The National Human 
Rights Commission of Algeria was downgraded to a B status in 2009 
for concerns regarding the selection process for members, lack of coop- 
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eration with civil society, and failure to provide information about the 
commission’s efforts to investigate enforced disappearances, torture, and 
impunity. 68 

Accreditation is far from flawless. Status can quickly fall out of date, 
as national circumstances evolve faster than the accreditation process. 
The United Nations evaluates NHRIs every five years (unless a mem¬ 
ber of the evaluation committee initiates an evaluation earlier), and a 
lot can happen in that time. There are also plenty of inconsistencies—a 
problem revealed by comparing the experiences of India and Austria, for 
example. In 2011, the United Nations gave the National Human Rights 
Commission of India an A status, despite a long list of concerns. There 
were problems with its appointment of senior membership, pluralism, 
influence of government, its relationship with civil society, and the way 
it handles complaints. It also hadn’t addressed recommendations that 
the subcommittee made back in 2006. 69 By contrast, the United Nations 
downgraded the Austrian Ombudsman Board to a B status despite fewer 
areas of concern. 

An A status also assigns the same rank to different types and qualities 
of institutions. Consider the Human Rights Commission of Malaysia. 
Its mandate is extremely limited, and independent expert human rights 
groups view the commission with suspicion, as a public relations exer¬ 
cise. 70 Still, the United Nations ranks it an A, or the same status it gives 
to the Canadian Human Rights Commission and the CHRAJ in Ghana, 
both stronger institutions. 

In spite of these irregularities, governments that are stewards of human 
rights can use accreditation ranks as they search for partnerships with 
NHRIs that can help in the process of localization. The As and Bs are 
good places to start, while the Cs or unaccredited institutions should be 
avoided. For instance, Human Rights Watch, a global NGO, has called 
for the international community not to support the newly established 
Burmese National Human Rights Commission due to its lack of auton¬ 
omy from the government; it is not yet accredited. 71 In countries where 
there aren’t suitable NHRI partners, foreign stewards might seek alterna¬ 
tive organizations—such as NGOs—to help with localization. Or they 
might invest in new or improved organizations. 

Accreditation is the most important (albeit flawed) existing tool that 
can help foreign stewards find good NHRI partners. In addition, the 
same benchmark rules that apply to NGOs—discussed in chapter 9— 
also apply here. I won’t repeat them in detail, but the keys are local policy 
resonance and community buy-in and reliance, when possible, on local 
partners for implementation of projects. 72 The goals of a foreign govern¬ 
ment that wants to advance human rights through the use of its power 
must resonate with the local NHRI’s mandate and priorities. That reso¬ 
nance along with community buy-in are more significant than some of 
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the factors that determine UN grading; even B-status institutions can lo¬ 
calize effectively if they have buy-in from their own communities. When 
choosing a partner, the individual merits—including resonance, local 
buy-in, accountability, and access—must be weighed carefully. 


The Relationship between NHRIs and NGOs 

Perhaps the most certain way for a steward state to localize its efforts 
to wield its power for human rights is though partnerships with both 
NHRIs and NGOs. This is not always possible, however, and NHRIs 
and NGOs sometimes work at odds. 73 In large part because of their over¬ 
lapping functions, on the one hand, and variations in scope and stake¬ 
holders, on the other, the relationships that develop between NHRIs and 
NGOs vary in quality as well as effectiveness. They can be cooperative 
and synergistic—jointly focused on the promotion and protection of 
human rights, taking advantage of NGOs’ awareness of people’s needs as 
well as the NHRIs’ closeness to governments and their policies. Or they 
can be competitive and adversarial. 

A cooperative relationship arises when civil society organizations— 
including human rights NGOs—are included in the NHRI’s activity plan¬ 
ning and represented in its membership. Cooperation is also likely when 
NGOs act as implementers of an NHRI’s activities to promote human 
rights. Where efforts are coordinated in this way, the whole array of in¬ 
stitutions can maximize their impact. In its Social Justice Report of 2005, 
for example, the Australian Human Rights Commission described the 
gross inequalities in health care between indigenous Australians and the 
rest of the population, expressed its concern, and recommended ways 
to bridge the gap. 74 Out of this, the Close the Gap Indigenous Health 
campaign was formed. The campaign is led by indigenous leaders, and 
consists of their joint efforts with the Australian NHRI and more than 
forty NGOs to set targets to improve indigenous health; together they 
monitor the progress and implementation of government policy, run 
community education workshops, and liaise continuously with the gov¬ 
ernment. The campaign has had success. Since 2008, the Australian 
government has committed five billion (Australian) dollars to the cause 
and has signed National Partnership Agreements to guide related policy 
implementation. 75 

By contrast, an adversarial and even competitive relationship arises 
when civil society sees the NHRI as alien to its own concerns—perhaps 
because it is co-opted by government interests. The National Human 
Rights Commission of India has recently come under ample criticism 
from the All-India Network of NGOs and Individuals Working with 
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National and State Human Rights Institutions (AiNNI). 76 In 2011, in 
a report to the UN International Coordinating Committee of NHRIs, 
AiNNI urged it to downgrade India’s NHRI to a B status because, the 
group argued, the National Human Rights Commission lacks financial 
and political independence from the Indian government, its members are 
often appointed as political favors, it is largely inaccessible to Indians liv¬ 
ing outside New Delhi, it frequently disposes of individual complaints at 
random, and it fails to engage with civil society. 77 The NHRI responded 
aggressively, strongly denying the accusations. 78 Such a relationship illus¬ 
trates the challenges that can arise out of the varying capacities and stake¬ 
holders of NHRIs and NGOs—challenges that can certainly undermine 
the goals of protecting and promoting human rights. 


Conclusion 

State power to coerce and persuade for better human rights is most effec¬ 
tive when it is localized—vetted, taken up, and spread through local in¬ 
stitutions seen as knowledgeable and legitimate in context. Localization 
isn’t a guarantee that foreign stewards will have an impact. The process 
of localization, while essential, is fraught with difficulties and dangers. 

Foreign stewards have a choice of many different actors that can play 
roles in localization. I have explored the ways that two important types 
of local partners—NGOs and NHRIs—can aid with localization. These 
actors have many roles in national society, but for the purposes of this 
book, they are particularly notable for their ability to take foreign incen¬ 
tives and make them more legitimate as well as congruent with local cir¬ 
cumstances; they can also implement foreign projects. While both NGOs 
and NHRIs can perform these functions, the roles of NHRIs are particu¬ 
larly intriguing because these institutions have formal roles in national 
governance processes, and thus might be particularly effective conduits 
between international pressures and national policy and behavior. Their 
ties to repressive government also undermine their independence and 
hence credibility. 

Implementing this strategy of localization—through partnerships with 
NGOs, NHRIs, and other local actors—can make foreign stewardship 
for human rights more effective, but it also can strain the stewards. Deliv¬ 
ering punishments and rewards and cultivating local support for them 
requires resources to spend. Yet resources are highly limited, which raises 
the question of how governments and other actors that want to promote 
human rights can be most strategic as well as efficient. The next chapter 
of this book offers some answers. 
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Triage 


This chapter further develops a stewardship strategy. Its central mes¬ 
sage is that the universality of human rights norms, which are the bed¬ 
rock of the international human rights legal system and the core idea of 
the Universal Declaration of Human Rights, is not a tenable guide for 
the most effective implementation of human rights norms. The resources 
needed to protect human rights are scarce. No steward can or will 
try to make a difference everywhere. No reformer can fix every aspect 
of the international legal system. Constraints require choices. This chap¬ 
ter offers a framework for making those choices in ways that are more 
effective. It also engages with the troubling issues that arise whenever 
public institutions must allocate scarce resources on important human 
matters. 

This chapter revolves around a central concept: the triage of scarce 
resources. Triage requires putting a priority on some situations while de¬ 
laying action or even setting others aside. It necessitates active assessment 
and reappraisal to ensure that resources are devoted to areas with the 
greatest return on investment. Resources spent to no effect on human 
rights can make people feel good by tilting at seemingly worthy causes, 
but those resources could be used in other situations with greater im¬ 
pact. Waste is not just inefficient. It is indecent because the only people 
helped—the stewards who feel good about their efforts—are not the 
people who need support. 1 Triage is essential yet it is also deeply dis¬ 
comforting because it requires choices that are emotionally and ethically 
challenging, and also contrary to the core legal principles of universality 
and indivisibility. 

Rooted in the experience of battlefield medics who must allocate 
scarce resources in conditions of extreme demand, triage is a process 
that can guide some of the most difficult choices in human rights pro¬ 
motion today. Applied to human rights, triage isn’t just a clinical pro¬ 
cess. It’s also political. A practical triage strategy requires attention to 
national interests because triage depends on support from the steward 
states. Any scheme for making choices that drifts far from their na¬ 
tional interests won’t be sustainable politically. Triage requires knowing 
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what works (and at what cost) and also knowing which policies are fruit¬ 
less. Applied to human rights, triage combines a central role for national 
interest with the sober assessment of where the deployment of resources 
actually delivers the most protection to inform battlefield-like choices. 

Most of this chapter will focus on what triage implies for how steward 
states use their power. The concept, though, is equally relevant for how 
these states interact with the international legal system, including how 
they advance reforms with the goal of rectifying some of the many weak¬ 
nesses of international law that this book has discussed. 

One of the reasons that triage is discomforting is that it requires ra¬ 
tioning and exclusion. Rationing is essential to allocating scarce resources. 
Exclusion is the essence of stewards working unilaterally or in alignment 
with small numbers of other like-minded countries. Although controver¬ 
sial, rationing and exclusion have parallels to many other areas of public 
policy, such as health care. Professor of bioethics Peter Singer, thinking 
about health care in the United States, argues that 

setting a value on a human life is at least closer to what we really 
believe—and to what we should believe—than dramatic pronounce¬ 
ments about the infinite value of every human life, or the sugges¬ 
tion that we cannot distinguish between the value of a single human 
life and the value of a million human lives, or even of the rest of the 
world. Though such feel-good claims may have some symbolic value 
in particular circumstances, to take them seriously and apply them— 
for instance, by leaving it to chance whether we save one life or a 
billion—would be deeply unethical. 2 

Like Singer, I also believe that it is appropriate to target resources 
toward the reduction of human suffering where possible, and that where 
resources are scarce, the most principled practice involves allocating re¬ 
sources in a way that minimizes human suffering. That practice requires 
value judgments about which people should receive help. Quite apart 
from Singer, however, I start from the idea that all human life has intrin¬ 
sically the same value. Our rationalization of human rights promotion 
should not be based on, nor should it imply, an evaluation of the indi¬ 
vidual person’s worth; instead, it should be based centrally on an evalu¬ 
ation of the potential effectiveness of intervention. Evaluating which of 
many choices is most effective is not immoral; it is essential to a frame¬ 
work that is both ethical and politically viable. And because these choices 
are political, getting serious about triage for human rights also requires 
being realistic about collective action and states’ interests. 
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Triage 

A train has crashed, and hundreds of victims await help. A medical team, 
fresh on the scene, cannot help everyone and faces difficult choices. Some 
people are so badly hurt that they will probably die even if they receive 
treatment; others are likely to eventually recover without immediate treat¬ 
ment, though they will suffer while they await therapy; still others could 
survive only if they receive treatment right away, and even then some of 
them will die. This situation requires triage. 3 

We’re used to thinking about triage as something that trained medi¬ 
cal professionals do. But the ethical challenges in medical crises where 
demand for treatment far outstrips supply is not so different from deci¬ 
sions involved in human rights promotion. 4 Human rights stewards also 
operate with limited resources. They can muster an array of actions that 
could promote human rights and care for victims, but resources are insuf¬ 
ficient for everyone. Human rights stewards face the decision of how to 
allocate their resources when not everyone can receive the attention they 
need or deserve. 

Put that way, triage sounds like an obvious approach to promoting 
human rights. In fact, it is quite difficult to implement because it requires 
choices that are morally and politically hard to make. Thus, governments 
and human rights advocates often talk about triage when in fact they al¬ 
locate resources largely in an ad hoc fashion. They rely on hope and bold 
aspirations rather than hard-nosed assessment of trade-offs. 

Making triage a reality requires efforts on three fronts. First, national 
interest must be put at the center, for only when steward states see poli¬ 
cies broadly in their interest is it possible to mobilize as well as sustain the 
needed resources for punishments, rewards, and other costly measures 
that steward states use to advance human rights abroad. Second, triage 
requires national governments to build mechanisms to assess which poli¬ 
cies have the most effectiveness—what I call “leverage.” Put simply, le¬ 
verage is about maximizing the protection for abused populations with 
the most efficient use of resources. Leverage and assessment, tied closely 
to national interests, is how steward states actually do the picking and 
choosing among options that is essential to triage. Third is “coupling.” 
The worst human rights abuses are usually the result of whole systems of 
abuse, and solving them requires working on many fronts in concert—a 
systemic effort rather than a discrete attack on particular elements. Cou¬ 
pling matters because it means that serious efforts to limit abuse usu¬ 
ally require many actions—frequently implemented in coordination with 
other stewards—and sustained over time. Because actions must be cou¬ 
pled they are even more demanding of scarce resources; these extra de- 
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mands redouble the need for a sober assessment of what actually works 
and can be sustained politically. 

WHY NATIONAL INTEREST MATTERS 

A general law of politics is that people take actions they perceive to be 
in their interest. Fortunately, many governments, including some of the 
world’s most powerful states, see human rights as a matter of national 
interest. This book is filled with examples of promotion efforts. Some 
stewards get involved in promotion because they share human rights 
challenges or sympathies with other nations, such as concerns about the 
protection of a specific religious or ethnic group, or citizens living abroad. 
Some get involved because abuses elsewhere create problems that affect 
them directly, creating refugees, labor competition, or regional instability. 
Some get involved because they have an economic, political, or moral 
interest in protecting human rights. 5 Some want to be seen as leaders on 
this issue. And some see security or economic implications. 

Whatever the source of interests in promoting human rights, pursuing 
them comes at a price. For example, imposing sanctions can mean losing 
access to low-priced imports, disrupting a valuable political relationship, 
or diverting resources away from other priorities. This is one reason why 
governments have not been keen to place much real economic or political 
pressure on big trading states, such as China. 6 Since they’ll pay a price for 
applying pressure, governments choose to do so only when it seems to 
serve their interests and they decide they can afford it. 7 

Nothing can erase the fact that all governments and societies are not 
motivated to intervene in all atrocities, crimes, and human rights viola¬ 
tions. And nothing can alter the reality that governments will not act 
against their interests. Flad Mauritania not supported Iraq during the 
first Gulf War, and had it supported the Middle East peace process and 
recognized Israel early on, the United States probably would not have 
bothered to sanction it for its human rights violations. 8 

In various ways, steward states tailor where they concentrate their 
investment in human rights based on how they conceive of their national 
interest. As of this writing, US secretary of state Hillary Clinton was trav¬ 
eling the world calling for greater respect for human rights, such as the 
release of imprisoned democracy campaigners like Burma’s Aung San Suu 
Kyi, who was set free (partly due to pressure from stewards) in Novem¬ 
ber 2010. 9 Ron Kirk, the US trade representative, was devoting resources 
from his office to monitoring and enforcing the human rights obligations 
under many US trade agreements. 10 The European Union was pursuing 
negotiations to link trade and aid with human rights mainly among its 
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former colonies and regional neighbors—countries where the EU’s mem¬ 
bers feel strong attachments. In 2010, the European Union decided to 
withdraw preferential trade benefits from Sri Lanka (a former British 
colony) due to “significant shortcomings” on human rights. 11 For years, 
the European Union has been providing money and assistance to con¬ 
vince Turkey to improve its human rights. 12 In Asia, over a dozen govern¬ 
ments are working through the Asia Pacific Forum to build NHRIs and 
strengthen human rights protections in the region. In Brazil, candidates 
for president adopted ten commitments related to promoting human 
rights through foreign policy, including the promotion of human rights 
in bilateral agendas. 13 Qatar is promoting freedom of speech and expres¬ 
sion in the Arab world through its broadcasting network A1 Jazeera. All 
of these actions are driven, in large part, by national interests. 

LEVERAGE AND ASSESSMENT 

No one wants to see their loved ones hurt. But imagine the consequences 
if medical professionals in emergency situations made decisions based on 
what bystanders or family members wanted them to do rather than what 
their expertise led them to believe was the most effective course of action. 
Steward states can easily find themselves in the analogous situation. They 
face pressure groups that demand action in particular situations—some 
that surely need and deserve attention—without regard for whether the 
efforts are likely to be effective or appropriate. That is a central tension 
in any practical triage strategy. Managing this tension requires intensive, 
periodic, and reflective assessments to determine how limited resources 
can be deployed for maximum leverage. Just as with medical triage af¬ 
ter a train wreck, it’s about knowing where scarce resources can go the 
furthest. 

Assessments of which actions yield the most impact on human rights 
are particularly crucial because the domestic political processes within 
steward states tend to inspire human rights actions that are often prone 
to fail. Governments tend to get most involved in settings, such as crises, 
that attract public attention and outrage because abuses are often terrible 
and highly visible—exactly the settings where there is frequently the least 
amount of leverage. 14 It is no wonder that human rights promotion ef¬ 
forts fail to have much impact, especially when such massive deployment 
of resources is often done quickly in response to ephemeral public con¬ 
cerns and thus tends to ignore some of the lessons already discussed in this 
book, such as the need for long-term investments in localization. By con¬ 
trast, situations involving perpetrators whose incentives can more readily 
be manipulated at lower cost generally command less public attention 
yet often provide settings where small amounts of foreign resources can 
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obtain a large amount of human rights protection. Stewards need sup¬ 
port from their publics to mobilize the resources for getting involved in 
foreign places. Yet investing resources to intervene in the most difficult 
situations to little effect often means forgoing investment in situations 
where efforts could have more traction. It means letting people suffer 
who could have been helped. 

Done well, assessments of leverage require close scrutiny of the under¬ 
lying causes and rationalizations behind abuse discussed in chapters 2 
and 3. Particularly important is an assessment of where in the life cycle of 
abusive activities a steward is trying to have an impact. Preventing abuse 
may prove to be relatively easy, even though investments in prevention 
usually are not politically salient. But once abuses start, they are hard to 
stop. As I explained in chapter 3, perpetrators of abuse become inured to 
their own cruelty or learn to rationalize it over time. They learn to deal 
with the discomfort or guilt involved in hurting others. They downplay 
the pain they cause. They assure themselves that their victims were ask¬ 
ing for it. They disengage morally from their acts or make them seem 
justifiable. Or they deny that the abuse is taking place at all. These facts 
about how abusers think about their crimes put a premium on steward¬ 
ship efforts that begin early. Intervening later—after perpetrators have 
integrated the acts into their routines, and cruelty has become part of 
everyday politics and social life—is less likely to succeed, yet more likely 
to attract public attention and support at home. 

A triage strategy requires facts, assessment, and specialization, so that 
resources can be devoted to areas where they can prevent or alleviate 
abuse. In addition to guiding the most effective interventions, those same 
facts and assessments are useful resources for stewards when they ex¬ 
plain to their publics why intervention is important in some areas and 
impractical in others. Triage thus looks different from a strategy that 
focuses on situations that attract the most public attention. It looks more 
like the clinical job of medical professionals who select which patients to 
treat based on the likely effects of their treatment and other demands for 
resources. 

COUPLING 

In chapter 2,1 explained how many human rights crimes are the conse¬ 
quence of whole systems, not isolated instances or abnormal acts. One 
insight from that discussion is that crimes such as human rights abuses 
often result from a network of practices rather than as discrete misdeeds 
by individuals acting alone. This systemic perspective also helps reveal 
how perpetrators can avoid sanctions—shifting their abuses, such as by 
disappearing opponents instead of killing them openly, using psychological 
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instead of physical torture, or intimidating voters instead of banning elec¬ 
tions. Since abusers themselves are often in control of governments, they 
can order their agents to hide their crimes more thoroughly, making them 
harder to spot and stop. 15 These kinds of human rights jujitsu can make it 
hard for steward states to have much impact, and often the attempt at 
making things better can actually amplify abuse. 

A telling example is elections. The Universal Declaration of Human 
Rights provides everyone the right to take part in government and makes 
the will of the people, expressed through genuine elections, the basis of 
government authority. 16 Adherence to this right seems to be spreading 
on the surface; even autocrats all over the world now hold elections, or 
have passed legislation to increase pluralism or political participation. In 
reality, though, this strong electoral trend often affects just the veneer of 
governance; elected leaders now resort to other forms of abuse, such as 
political terror, that nullify the intended effects of genuine elections and 
keep incumbents in power. 17 They give people the right to vote, but throw 
their political opponents into jail or put them on the sidelines with a bul¬ 
let. They intimidate or attack voters who support the opposition. They 
shut down the free media, and harass journalists and civil society organi¬ 
zations that air opposing views. They suppress public protests. 

This problem—that perpetrators of abuse can substitute one kind of 
violation for another—is made worse when abuse is embedded within 
the means of government and the way that society is organized. In those 
situations, strategies for the protection of human rights are more effec¬ 
tive when they are coupled and localized to create the right incentives 
at multiple levels of government and society. Spreading the right to vote 
does little to spread or protect human rights without also securing the 
rights for opposition groups to be free from murder, torture, political 
imprisonment, and forced disappearance, and civil society to freely dis¬ 
seminate information and organize. Partial efforts to force elections with¬ 
out other reforms can even backfire by creating stronger incentives for 
governments to abuse human rights. 18 That’s why elections in autocratic 
and chaotic places so frequently breed human rights violations. 

The challenges aren’t just in thwarting abusers who substitute one form 
of human rights violations for another. They also include the need, where 
abuse is the result of a whole system, to saturate society with human 
rights promotion. Isolated promotion projects often don’t have much im¬ 
pact. In 2002, the US Agency for International Development spent about 
eighty thousand dollars to support local organizations in Cameroon in 
their efforts to build democracy and human rights. The money was spent 
on seminars on the rights of disabled persons and a women’s rights tele¬ 
vision documentary, among other projects. Protecting the rights of the 
disabled and women is surely essential in Cameroon; men keep a tight 
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rein on women’s rights to inheritance and employment, girls are sub¬ 
ject to genital cutting, and some local customs consider women as the 
legal property of their husbands. But in a country where the government 
clamps down on free speech, press, assembly, and movement, where 
people are arrested and held arbitrarily, where security forces beat and 
torture people, and where the per capita income is stagnant, did these 
dollars yield any leverage? 19 

The need for systemic responses is widely understood in theory. Yet in 
practice, it is rarely observed. 

Europe has taken a coupled approach in places like Turkey, with sig¬ 
nificant leverage. But these examples are rare in most of the world, where 
human rights promotion efforts tend to be spread thin and made with¬ 
out adequate attention to the underlying systemic incentives for abuse. 
The European Instrument for Democracy and Eluman Rights gives aid 
to local civil society organizations—for instance, its noble effort to spend 
one hundred thousand euros over the course of two years in Tajikistan 
to help provide girls access to secondary education. 20 But its success in 
changing behavior ultimately depends on providing those girls with op¬ 
portunities and rights to utilize as well as continue their education—not 
matters that the European Instrument for Democracy and Human Rights 
can by itself tackle. 

The lesson is that systemic human rights abuses require systemic 
responses—coupling—that link, for example, education campaigns about 
rights to legal aid programs along with training for military and police. 
The problem, of course, is that effective systemic responses are expensive, 
thereby redoubling the need for a triage strategy that can prioritize where 
to focus available resources. 


Working with Like-minded States 

A lot of human rights stewardship can be done unilaterally by working 
directly in the countries where there is the greatest potential leverage on 
abuse. In some settings, however, the stewards would gain a lot by work¬ 
ing together with other stewards. The practical value of working in small 
groups—what experts on cooperation often call clubs—is well known in 
other areas of international cooperation, such as in trade and arms con¬ 
trol. Applied to human rights the logic is similar. 

Among other things, clubs could help these stewards work around 
the problem that international treaty bodies are packed with disingen¬ 
uous and weak governments. A small group of human rights promot¬ 
ers could identify other channels for influence, coordinate punishments 
and rewards, and offer a concerted front to help reform international 
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legal procedures in cases where reform might actually make a difference. 
When governments (especially powerful ones) act alone, many others 
are suspicious of unilateralism and easily brand it as illegitimate. When 
governments work in teams—and when they take care to localize their 
efforts—such harmful side effects can be lessened. 

A club-based strategy for human rights promotion has ties to two 
major strands of thought. One is the coincidence of calls from the “Left” 
and “Right” of the political spectrum to establish a meaningful concert 
of democracies. 21 The logic in favor of a “concert” is that democratic 
countries—those that are most likely to protect human rights at home 
and invest in human rights promotion abroad—tend to have similar 
views on many topics. A concert would make it easier for them to or¬ 
ganize the use of force in humanitarian crises when they fail to get the 
United Nations to act. Among other things, the effort could put into real¬ 
ity principles such as the “responsibility to protect.” While the responsi¬ 
bility to protect movement is focused on the worst crises, a concert for 
the promotion of human rights could play a much broader role in helping 
ensure that scarce resources are used wisely to advance the protection 
of human rights. A concert could also motivate like-minded stewards to 
take actions that they otherwise would not take on their own—not just 
in times of dire crisis like genocide, but also in everyday circumstances 
where people suffer violations of their rights. 

The other source of inspiration is the insights, developed long ago, 
that like-minded actors will find it relatively easy to coordinate their ef¬ 
forts if they work in small groups. Collective action at the international 
level often fails because of the complexity of finding common ground 
when large numbers of countries are involved and interests do not easily 
align. 22 Today, human rights stewards don’t much act as a group to pro¬ 
tect human rights, in part because the existing mechanisms, such as UN- 
based treaty bodies, are particularly poorly suited for these steward states 
to find their common interest. The countries that are formally engaged 
in the international human rights system are as diverse as their interests 
and cultures—they are not and need not be solely democracies or West¬ 
ern. And although there is pervasive acceptance among some countries 
of the norms of the Universal Declaration of Human Rights, there is no 
common commitment to international law or an approach to apply the 
norms that the international legal system supports. 23 Collective action 
among large numbers of countries is further impeded by the bystander 
effect—a tendency that justifies inertia by diffusing responsibility in a 
group because each member of the group sits idle, assuming that someone 
else will solve the problem at hand. 24 Like people who witness a crime in 
a large group (and thus tend not to act), countries are often bystanders as 
well. Countries stood by during the hundred days in 1994 that it took for 
an estimated eight hundred thousand Rwandans to be murdered. 25 This 
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tendency is amplified by the risk that governments free ride, shouldering 
less than their fair share of the burden of getting involved. 26 All these bar¬ 
riers to serious collective action are much easier to clear when groups are 
small and club-like. 

Governments have been forming exclusive clubs for years—NATO, the 
Association of Southeast Asian Nations, the Organization for Economic 
Co-operation and Development, the Organization for Security and Co¬ 
operation in Europe, the European Union, and the G8. Those clubs have 
made all the kinds of decisions that would be needed for a club of human 
rights promoters to function effectively, such as choices concerning who 
joins, the coordination of policies, and decisions about allocating costs 
and other burdens such as those related to military intervention. In addi¬ 
tion to these better-known clubs, there are also encouraging models such 
as the International Institute for Democracy and Electoral Assistance, 
which promotes democratic values including civil and political rights 
through a tight-knit membership of twenty-seven states. 27 A decision¬ 
making council of each country’s local representatives (usually current 
or former public officials) produces policy recommendations, technical 
assistance plans, and more. Many clubs formed for other purposes are 
playing large roles in protecting human rights. The European Union and 
NATO create multilateral guidelines for collective triage, and set a code 
of conduct for which situations receive attention and in what priority. 
Similarly, the Development Co-operation Directorate of the Organiza¬ 
tion of Economic Co-operation and Development has formal guidelines 
for coordinating donor efforts and evaluating the impact of aid. 28 There 
are other clubs too. 29 The problem is that these existing clubs aren’t very 
representative of the actual stewards today—some include states that 
have no aspiration for stewardship while others exclude stewards that 
are outside the organization’s mandate. 

Seen from the perspective of a human rights promoter, it seems obvi¬ 
ous why working within a club of stewards is appealing: it will improve 
protections for human rights. Efforts to create other clubs have revealed 
that it is important for a club to generate tangible benefits that are at 
least partially exclusive to the club members. Such gains from coopera¬ 
tion create a durable incentive for club members to keep cooperating, 
and for effective clubs to expand and deepen. 30 In human rights, one 
such benefit of working in clubs is the extra leverage that stewards will 
gain through coordination of information and, where possible, policy for 
human rights. Using resources efficiently is especially critical for stewards 
because it generates leverage while reducing waste—and those “savings” 
give stewards more flexibility in how they use their power and other re¬ 
sources effectively. Another benefit is the moral authority that develops 
from becoming an effective humanitarian through action in concert with 
others rather than as a lone ranger—a charge made often against the 
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United States. 31 Moral authority doesn’t follow automatically from mak¬ 
ing a club; rather, it must be earned through practice. 32 Working through 
a human rights club raises the prospects for stewards to develop greater 
authority, in part because a club promises more practical and conspicu¬ 
ous impact that reflects more than a single nation’s norms. 


International Law and Reform 

Triage is a political strategy based on harnessing the power of self-interest 
to yield the maximum improvement in the protection of human rights for 
some people. Clubs are not essential to triage, but they will make it easier 
for stewards to use their resources more efficiently and legitimately. One 
area where these countries, acting in concert, could have a large impact 
is in legal and institutional reforms. Already, as part II documented, the 
international legal system is clogged by the very governments that in¬ 
ternational human rights law most needs to hold accountable. Reform 
could target scarce resources more effectively, focusing the efforts of the 
system’s many committees, agencies, and courts on the situations where 
they are most capable of producing judgments that can have actual au¬ 
thority and impact. 33 Yet reforms, as surveyed in chapter 7, have proved 
very difficult to implement. 

Focused on triage and working in clubs, human rights stewards can 
help guide future international legal reforms for greater effect. The list of 
needed reforms is long—it includes changing existing practices inside the 
system, and redirecting scarce resources such as money, expertise, and 
attention to the parts of the system that work best. Applying the idea of 
triage requires focusing reform efforts on the parts of the legal system 
that can have the most leverage. Success probably will be greatest if those 
efforts begin by halting the production of more such laws, bureaucracy, 
and treaty bodies—an argument I made in chapter 7. Instead of expan¬ 
sion, what is needed is an investment in building more legitimacy, which 
will come by concentrating resources on ways to boost compliance with 
existing laws. Reform is a strategic process that is plagued by complexity 
and faces many enemies. Getting the countries that care most about suc¬ 
cessful reforms to work in concert can raise the odds of success. 


Getting Started 

This book will disappoint anyone looking for a short list of the issues and 
victims that should get attention. Such lists require a major investment 
in human rights policy specialists, rooted in fact-based analysis and pro- 
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jections and a practical assessment of leverage. No single person has the 
expertise on all the relevant countries and issues to create those lists. My 
aspiration in this book is more practical: to identify steps in the process 
that will lead to those lists and the triage that will be needed to redirect 
resources to the highest-ranked countries and issues. That process must 
occur within the key steward countries so that it is anchored as well in 
national interest. 

One step is for the steward countries to create high-level human rights 
administrators—high-profile “czars” or cabinet members with resources 
to coordinate and oversee a human rights steward’s policies. Presently, 
most government-appointed human rights administrators, if they exist at 
all, have low-level status and visibility; they have little ability to coordi¬ 
nate between branches of government or government agencies, let alone 
with other governments. Stewardship requires more gravitas for making 
human rights decisions inside promoter governments. 

Another step is to generate knowledge and research expertise—to en¬ 
courage (and for stewards to fund directly) systematic research on human 
rights policy evaluation at top universities, think tanks, and research in¬ 
stitutes. Human rights have never been a research priority for most gov¬ 
ernments, unlike other matters of national policy such as defense, trade, 
and finance. Yet if governments are to be more effective, they must learn 
how to triage. And triage requires knowledgeable projections about which 
policies and strategies are likely to minimize human suffering. Those pro¬ 
jections are most likely to come from the growing community of scholars 
and researchers studying human rights in increasingly sophisticated ways, 
and in a growing number of disciplines. Research grants—like those that 
support defense-oriented social science—can develop knowledge in di¬ 
rectly applicable ways to promote human rights. 34 Human rights czars 
will have little effect in government if they don’t have a knowledgeable 
community of experts to draw from when framing policy options. 

A third step is the translation of research into practical policy. That 
step is not straightforward because scholarly and policy communities are 
not well integrated. Fixing that problem requires topical experts inside 
government who work in tandem with external experts to evaluate real- 
world policy options, and thus, in turn, implement triage in a practical 
way. Political experts can play many roles, including the identification 
of situations and locations where research indicates that specific policies 
along with packages of intervention are most likely to alleviate human 
suffering. Doing that requires engaging experts from the main world re¬ 
gions who are knowledgeable about the relevant types of abuse, creating 
evolving lists of priorities and best practices based on systematic evidence, 
and integrating such expertise into the practical realities of politics. So 
far, not much of this is being done at all. 
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A final step is to open—and use existing—formal channels of com¬ 
munication with other human rights steward states on human rights 
promotion to coordinate and exchange information. A weak version of 
coordination would rely on informal discussions to share information 
about strategy and unofficially match up harmonious interests on human 
rights, not just in Europe (where much of this is already happening), but 
globally too. A deeper version would require a more formal setting—an 
exclusive club of steward states engaged in human rights promotion—to 
share information, set common standards, and coordinate the use of state 
power where possible. The Office for Democratic Institutions and Human 
Rights of the Organization for Security and Cooperation in Europe is 
an example of a forum where states have practiced the deeper version. 
One instance of how the member states of this organization have imple¬ 
mented their commitment to the human dimension of security—common 
standards of human rights and democracy—is in their efforts to assist 
and support NGO-government relations in the states that they monitor. 
In November 2009, the Office for Democratic Institutions and Human 
Rights hosted a roundtable event about NGO-government coopera¬ 
tion in Almaty, Kazakhstan. 35 More than eighty participants, including 
government officials, experts, and members of civil society, exchanged 
best practices, built action plans, and committed to follow-up on the 
implementation of those plans. The Organization for Security and Co¬ 
operation in Europe is a useful but imperfect model. Stewards outside 
the region are not members, and there are plenty of members (such as 
Kyrgyzstan and Russia) that are not human rights stewards. A legitimate 
and effective club for human rights requires membership from commit¬ 
ted, proven stewards; it requires closing the doors to states that have not 
proven their commitment. Whether the exchange of information takes a 
weak or deep form, stewards must also become more comfortable talk¬ 
ing with their publics—the ultimate source of national interest in most 
steward states—about the practical need to set priorities in human rights 
promotion. 

These four steps could transform the process through which govern¬ 
ment stewards work to protect human rights and increase the returns on 
international promotion efforts to protect human rights. 


Anticipating Criticisms 

Getting started with a stewardship strategy requires anticipating how im¬ 
portant players in the human rights system will react. Those criticisms 
will be many, because the choices that are intrinsic to triage and the ex¬ 
clusivity of the process fundamentally contravene the universalist ideal 
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that has organized most human rights law and activism for six decades. 
Five criticisms, in particular, will loom large. 

First, a central criticism of human rights promotion that relies heavily 
on steward states is that those states are often guilty of abuses themselves 
and don’t have any right to tell others what to do. The United States is 
frequently a target of this criticism, as it leaves its fingerprints around the 
world in ways that sometimes cause rather than alleviate suffering. 36 1 am 
often reminded that the United States has not signed on to every human 
rights treaty or given jurisdiction to the ICC. And its government unques¬ 
tionably has a history of committing human rights abuses, such as during 
the wars in Afghanistan and Iraq, among many other situations. Yet the 
United States is a recurrent shamer of other governments’ human rights 
records and actively seeks to promote human rights around the globe. 

In 2010, China released a public report shaming the United States. The 
report has its own critics, but it claims that the United States has “turned 
a blind eye to its own terrible human rights situation.” Meanwhile, it 
seeks “to defame other nations’ image and seek its own strategic inter¬ 
ests,” and exercises double standards on human rights, plus is malicious 
in its efforts to pursue hegemony under the pretext of human rights. 37 
The report calls into question whether countries such as the United States 
have any right to lecture the world about human rights, much less flex 
their muscles. 

The Chinese have a point. There is no excuse for human rights abuses 
committed by US troops and leaders in Afghanistan and Iraq, or any¬ 
where else, including at home. But just because the United States must do 
more to prevent and punish citizens (including government agents) who 
commit human rights crimes does not mean it forfeits its ability to be a 
steward. If the criterion for human rights promotion is a perfect record, 
then no government on the planet would fulfill this standard; there would 
be no role for stewards, and many more people would suffer. 

Governments do not need to embrace every aspect of the international 
human rights legal system to serve its principles. Refusing to join or ex¬ 
pand a troubled legal system—another criticism often brought against 
the United States—may actually be an asset. 38 Stopping expansion of the 
existing system might help promote its reform, as I argued in chapter 7. 
What really matters is not that governments accept every international 
human rights treaty or participate in every procedure; instead it is that 
stewards work strategically to advance human rights with an eye to max¬ 
imizing leverage. 

A second criticism is that human rights promoters—whether states 
or NGOs—unfairly target the developing world. The West tells the rest 
what to do, and imposes norms, policies, and even laws. 39 And telling 
others what to do undermines any legitimacy behind the messages. 
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This criticism is important because illegitimate advocates can’t effec¬ 
tively promote human rights. It’s one reason why international legal 
strategies fail and why the use of state power can backfire. That is why 
localization is essential and why working in clubs can multiply the lever¬ 
age of promoters. Human rights promotion will gain more traction if 
more governments get into the business of promoting human rights, 
mobilizing more power for human rights from beyond North America or 
Europe. Stewardship is a political choice that any state can make; noth¬ 
ing prevents states in other regions or with less than fully democratic po¬ 
litical systems from choosing stewardship. The government of Qatar, for 
instance, has been a powerful steward in the Muslim world. It partially 
finances (and hosts) A1 Jazeera—an independent broadcaster of news 
and current affairs television channel headquartered in Doha. Qatar also 
backs efforts in its region—most recently, in Libya and Syria—to protect 
civilians from atrocities committed by other Arab-led governments. 40 

The third criticism is that there’s an unavoidable inequality to pro¬ 
moting human rights, especially through state power. Some governments 
have the resources to act more than others. The ones that have the re¬ 
sources pick and choose where to get involved. The ones that don’t have 
the resources—the extremely impoverished least developed countries, for 
instance—don’t have the ability to spread human rights around the world. 

Nothing, however, says that a country must be super rich to be a 
steward. The governments of smaller economies can and do use their 
resources to promote human rights. Costa Rica is a small economy and 
a notable steward. It has a long history of activism in the United Nations 
and inter-American part of the international human rights legal system, 
hosts and participates in human rights research, conferences, and work¬ 
shops, and promotes good human rights practices at home—receiving 
asylum seekers from many neighboring countries. 41 For smaller econo¬ 
mies like Costa Rica, a stewardship strategy may be of particular value 
because state resources are especially scarce; triage and working in clubs 
will lead to greater efficiency in spending. 

The fourth criticism is that a club approach is hopeless because the 
United States won’t work in teams with other countries and tends to¬ 
ward isolationism. Polls suggest that isolationist sentiment in the United 
States is growing; the US public is less and less supportive of US missions 
abroad. 42 The United States has at times in its history gone through bouts 
of isolationism. 43 And the United States’ approach to human rights dif¬ 
fers from that of most other Western nations. 44 None of these details, 
though, make triage hopeless. The United States is not the only steward; 
triage can boost the effectiveness of human rights promotion efforts with 
or without US stewardship or participation in clubs. The United States 
may be different, but it is not, in fact, wholly isolationist when it comes 
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to human rights. It has a long history of active (though not always suc¬ 
cessful) efforts to promote human rights, including through the use of 
its military, foreign aid, trade policy, and other forms of diplomacy. It 
doesn’t always act alone; it belongs to clubs on all kinds of other issues— 
from security alliances like NATO to economic and social partnerships 
like the Organisation of Economic Co-operation and Development. It sits 
on the UN Human Rights Council despite reservations about the United 
Nations’ performance. 45 And it is engaged in dialogue on human rights 
with other stewards. A non-UN club that helps coordinate human rights 
policy among stewards, especially policies other than military interven¬ 
tion, is likely to have broad public support by Americans, given that a 
large majority believes that promoting human rights is an important pri¬ 
ority for US foreign policy. 46 And while clubs would help, they are not 
central to a stewardship strategy—unilateral triage, if done in tandem 
with careful localization, would be a vast improvement over current US 
policy. 

Fifth and finally, critics may continue the analogy of relating human 
rights to health care and argue that triage comes too late in a crisis. In¬ 
stead, prevention would be the best medicine. Triage, however, need not 
be limited to crisis operations or reactive promotion. Human rights stew¬ 
ardship can prevent as well as help people recover from abuse, and triage 
and localization can guide the strategy of resource allocation in both 
instances. Yet this choice presents another trade-off between spending 
scarce resources to prevent one crisis or heal another. Getting serious 
about human rights prevention also requires getting serious about na¬ 
tional interest, for public passions about human rights in the steward 
countries are more likely aroused when abuses are already visible. Col¬ 
lective efforts to prevent human rights abuses will require more extensive 
public campaigns within the steward states to focus attention on why 
such preemptive investments are so important. 


Conclusion 

International legal norms set high standards, and the machinery of the 
international human rights legal system cannot stop all abuses. Noth¬ 
ing can do that. The efforts of steward states—especially if localized 
and triaged—can help to support the international legal system’s norms. 
Making the whole system—international law as well as the actions of 
stewards that support legal norms—work better requires a comprehen¬ 
sive strategy that deploys resources where they will be most effective. 

Triage and localization allow states to focus their power more effec¬ 
tively. This strategy differs from the usual discourse about human rights 
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promotion, which revolves around duties and obligations to get involved. 
It starts with the interests of stewards in the promotion process; interests, 
along with a factual assessment of where human rights investments can 
gain leverage, are essential. The stewardship strategy discussed in this 
chapter can’t create miracles; it won’t do much immediately to stop the 
worst offenses, such as those that arise when government officials face 
insurrection and are willing to ignore almost any external incentive. Still, 
stewards can do a lot more than is done today if they better rationalize 
how resources for human rights promotion are spent and coordinated. 
The goal is not just to deliver larger, tangible benefits in the form of 
human rights protections; it is also to anchor those efforts of stewards on 
a stronger moral foundation. 

I’m not prescribing the use of power for human rights but rather 
acknowledging that states already wield power in the name of human 
rights, and with the right strategy, they could do a lot more. 


12 


Making More of Law and Power 


During the twentieth century, the toll from human rights violations was 
greater than that of other crimes such as street violence that get more 
attention. Violations of human rights cost the lives of almost two hun¬ 
dred million people, and hundreds of millions were raped, tortured, and 
displaced. 1 What can be done to address this crisis? The answers lie in 
a careful rethinking of strategy. It requires choices, based on evidence, 
about how to allocate available resources more effectively. And it de¬ 
mands the ability to realize that in some settings, human rights promo¬ 
tion can’t have much impact. The answers lead to a stewardship strategy 
where a few countries that care most about human rights play central 
roles in pushing to protect rights around the world. These stewards, I 
have argued, must localize their work and make hard triage choices if 
they are to be more effective. 

I close by exploring whether a stewardship strategy is good news for 
international law. To date, most discussions of human rights promotion 
strategies are strongly rooted in the conviction that the process must be 
universal and the rights indivisible. As I explored in part II, universal¬ 
ity is attractive because it involves everyone. But universality is also a 
liability. It opens the doors to fraud and defiance, and obscures the fact 
that allocating finite resources to alleviate suffering requires choices. Uni¬ 
versality is an aspiration, not a strategy. A stewardship strategy is quite 
different from universal global legalism and likely to be controversial, 
especially among international human rights lawyers and advocates who 
have pushed for universalism and the indivisibility of rights. 

A new approach is needed because the existing system isn’t working 
well and it is poised to get even worse. The international human rights 
legal system and the bureaucracies that manage it are expanding in scope 
much faster than they can build the needed competence. Though many 
governments formally agree to bind themselves to international human 
rights law, in practice these laws are routinely broken. The legal system 
by itself doesn’t have much enforcement or capacity-building power. In¬ 
creasingly, international legal institutions are packed with human rights 
abusers whose interests lie more in show than in making the system actu¬ 
ally work. With these foxes guarding the henhouse, parts of the human 
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rights legal system have fallen into bureaucratic and political gridlock. 
Its legitimacy is waning, especially as the system is most impotent in the 
areas where most human rights abuses occur: in the states run by govern¬ 
ments that don’t want interference and accountability. Reformers have 
been working hard to improve the system, and a long list of additional 
reforms now exists. But in practice, meaningful reform has proved ex¬ 
tremely difficult to implement. 

One of the few areas of good news lies in the fact that steward states 
have proved willing to devote massive resources to the cause. They can 
do even more with their power to advance human rights—often by work¬ 
ing around or outside the gridlocked formal human rights legal system. 
But the fact that state power has an impact creates still further troubles 
for the legitimacy of these human rights norms. Power-based promotion 
efforts seem ad hoc and even suspicious, untethered from international 
law, disconnected from on-the-ground realities, and out of touch with 
what many people being “helped” actually want or need. 

This book has documented the tensions between the aspirations of 
global legalism and practical benefits of stewardship. On the one hand, 
international law plays the central role in defining human rights, and the 
universal norms of international law are profoundly appealing. On the 
other hand, much of the effort that actually advances human rights pro¬ 
tections lies with particular countries, and the greatest promise for mak¬ 
ing those efforts even more effective rests with strategies such as triage 
and localization that require an even sharper turn away from global le¬ 
galism. I’m optimistic that law and power can perform together better in 
tandem. But making that happen requires honesty about what works. Ef¬ 
fectiveness requires framing which tools stewards use in which settings so 
that human rights are advanced while the process also builds legitimacy. 
It means knowing which parts of the legal system actually work and how 
to steer around the impotent elements. Luckily, much of what is needed 
for this clinical approach to assessing and promoting human rights is 
already in place. Systematic scholarly research, for example, is showing 
when and where promotion tools correspond with measurable improve¬ 
ments in the quality of human rights protections—not everywhere, nor 
for every group or every right. 

This book is critical of the legal system, but it is not, and should not 
be read as, anti-international law. It is pragmatic. Indeed, the question of 
whether scholars and practitioners are “pro” or “anti” law is the wrong 
question. Being pragmatic means using legal tools when they are capa¬ 
ble of supporting human rights promotion. It also means being realis¬ 
tic about where laws—and procedures—fall short. Many human rights 
problems don’t fit the solutions available in the legal system. In those 
cases—which are numerous and perhaps even growing—it makes sense 
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to direct resources toward other promotion efforts that can have more ef¬ 
fect, away from legal procedures that go nowhere, toward better-planned 
use of stewards’ power if possible. 

This book has placed heavy emphasis on the opportunities for using 
state power because that is the area with the greatest potential for more 
impact. Given the structure of international politics, and the sunk costs 
that have been spent on the international legal system, at best reforms in 
the legal system will tinker at the margins. The legal system already has 
realized its greatest achievement: it set standards that both value human 
dignity and define our fundamental freedoms as people. It will never 
implement those standards through the provision of its own incentives. 
It could do a much better job of directing its own resources to focus on 
those procedures and situations where the law matters most—indeed, 
as chapter 11 explored, an explicit triage-driven strategy of reform can 
improve legal institutions. But that strategy will be hard to implement, 
even in the best of circumstances, because it requires doing the opposite 
of what has driven most legal reforms to date—for example, reversing 
the tide of universalism and stopping the expansion of open-door legal 
obligations. A judicious use of state power can help make the legal system 
more effective. 

All of this raises essential questions. Are international law and state 
power irreconcilably at odds? Must human rights advocates choose be¬ 
tween law and power? Ideally the answers would be “no” since govern¬ 
ments already use their power in an effort to support universal human 
rights norms, even though their methods of diplomacy are far from uni¬ 
versal or effective. I’m optimistic that law and power can work better in 
tandem. Yet I’m also realistic that much of the practical improvement in 
human rights, especially in the “hardest” cases, comes from the strategic 
use of power to spread legal norms. And since that power is limited, 
choices are unavoidable. Those choices require ignoring or even under¬ 
mining some international legal procedures or obligations. Yet the inter¬ 
national legal system itself is deeply divided over the role that state power 
should play in implementing its norms. 

A telling illustration of these hard-nosed choices lies in the debate play¬ 
ing out in the UN Human Rights Council. In 2008, that council passed 
a resolution to condemn the use of state power, particularly “unilateral 
coercive measures,” including types of trade measures that can boost the 
implementation of human rights norms. That resolution 

urges all States to stop adopting or implementing unilateral coercive 
measures not in accordance with international law, international hu¬ 
manitarian law, the Charter of the United Nations and the norms and 
principles governing peaceful relations among States, in particular 
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those of a coercive nature with extraterritorial effects, which create 
obstacles to trade relations among States, thus impeding the full real¬ 
ization of the rights set forth in the Universal Declaration of Human 
Rights and other international human rights instruments, in particular 
the right of individuals and peoples to development. 2 

The majority of the council’s members at the time were in favor of this 
resolution. They included Angola, Azerbaijan, Bahrain, Cuba, Djibouti, 
Indonesia, Jordan, Nigeria, Pakistan, the Philippines, Qatar, the Russian 
Federation, and Saudi Arabia—most of them states whose governments 
don’t actively promote human rights anywhere. To their dismay, many are 
also the targets of promotion efforts by stewards. Eleven voted against the 
resolution, most of them active human rights stewards: Canada, France, 
Germany, Italy, Japan, the Netherlands, Slovakia, Slovenia, Switzerland, 
Ukraine, and the United Kingdom. 3 This resolution underscores the resis¬ 
tance by many of the legal system’s own members, including those that 
hold positions of prominence and authority on human rights inside the 
system, to any efforts outside the system to implement its norms through 
power. In this context, relying on legal procedures alone won’t do much 
to advance human rights. 

The tensions between law and power are real, but in practice they are 
prone to massive over-statement. The international human rights system 
is based on universal norms along with aspirations of fairness, equality, 
and impartiality. But its operations are nearly always laden with power, 
hierarchy, and partiality. Within the international legal system efforts to 
apply legal principles are, in fact, not universal. Some states and kinds 
of abuses get more attention and reproach than others. The system’s 
judges, administrators, and committee members are not evenhanded on 
all crimes, or representative of the victims they are supposed to represent; 
they come from certain classes of people, and demonstrate clear patterns 
of favoritism and discrimination based on their (and their appointing 
government’s) political and cultural values. And the states operating in¬ 
side this system of law regularly display their power—usually in their 
own defense, but also often overseas to advance their own interests. The 
heart of international law in practice is power, for it is states and people 
that make, run, and react to the law. And it is precisely the struggle for 
power inside the international legal system, pitting human rights stew¬ 
ards against human rights detractors, that is making the system falter so 
badly on implementing global norms. 

The real tension isn’t between law and power; it is between aspira- 
tional norms that seek to cover every person and right, and the practical 
politics of decision making that require hierarchy and partiality. Interna¬ 
tional law puts too many powerful participants on a level playing field. 
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It pits a growing group of governments that actively work to mire inter¬ 
national law in gridlock and contention with a much smaller group of 
human rights stewards. State power by stewards can loosen the grip of 
gridlock. 

In many ways, then, international law and state power are primed to 
work in tandem. Laws set standards for achievement. Steward states can 
use their power in an effort to implement certain international legal prin¬ 
ciples to promote and protect human rights in some places. Of course, they 
pick and choose which principles to endorse, but those endorsements 
are amplified by the gravitas of the legal system’s collectively articulated 
values, if not by its own efforts to implement them. Law without power 
probably doesn’t have much influence outside a narrow group of coun¬ 
tries. State power without law leads to erratic and illegitimate efforts by 
stewards. Putting the two together—steered by a clear strategy of triage 
and active efforts by stewards to localize—can make the aspirations of 
human rights protection more of a reality. 
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